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McLaughlin, J. August 29, 2007
In this nultidistrict litigation, the plaintiffs have
sued several defendants for damages arising froman allegedly
fraudul ent schenme to sell senior citizens unnecessary and
unsui tabl e estate planning instrunments and annuities. According
to the plaintiffs, the defendants participated in this schene
t hrough their involvenent in one of three groups: the “lnsurance
Conmpany Group,” the “Sales Goup,” or the “Attorney Goup.” The
plaintiffs seek damages and injunctive relief under the Racketeer
| nfl uenced and Corrupt Organi zations Act (“RICO), 18 U.S.C. 8§
1961 et seq., as well as under various state | aw causes of

action.



The defendants in the Stein consolidated class acti on,

as well as certain defendants in the Glnmour, Trinble, and Treitz

i ndi vi dual actions, have filed notions to dismss. Also pending
inthe Trinble individual action is a notion for judgment on the
pl eadi ngs.! These notions all seek dism ssal on the ground that
the plaintiffs have failed to state a claim

The Court will grant the notions to dismss insofar as
they seek dism ssal of all clains against defendants Chiavaroli,
Ms. Strope, Newmark, and AVH. The Court will also grant the
nmotions to the extent that they seek dism ssal of the RI CO clains
all eged by the Inferreras, Ryles, MIller, and Edwards. To the
extent that the notions seek dism ssal of the RICO clains alleged
by all other plaintiffs, the Court will deny the notions. Wth
regard to the state clans, the Court will grant the notions in

part and deny themin part.

Fact ual Backqgr ound

The defendants consist of a group of insurance
conpani es (the “lInsurance Conpany G oup”), a group of sal espeople
(the “Sales G oup”), and a group of attorneys (the “Attorney
Group”). According to the plaintiffs, these three groups worked

together to execute an allegedly fraudul ent scheme whose goal was

! The full citations for the four |lawsuits that are subject to
the instant notions are as follows: Stein v. ArerUs Goup Co.,
No. 05-1712; Gl nour v. Bohnueller, No. 04-2535; Trinble v.
Weinstein, No. 05-2101; and Treitz v. Winstein, No. 05-3588.
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to sell senior citizens unnecessary and unsuitable estate
pl anning instrunments and annuities. (Stein 7Y 1-8; Glnour § 1

Trinble § 2; Treitz § 2).

A The Schene

According to the plaintiffs, the Insurance Conpany
Group was the architect of the allegedly fraudul ent schene. It
was this group of defendants that originally devel oped and
underwrote the annuities at issue in this litigation. These
annuities, the plaintiffs allege, possessed certain
characteristics, such as |lengthy deferral periods (i.e., receipt
of nonthly paynents woul d be deferred) and | arge surrender
charges (i.e., early-wi thdrawal penalties), that rendered them
unsui tabl e investnents for senior citizens. It was this very
cl ass of individuals, however, that the Insurance Conpany G oup
targeted for sale of its product. (Stein 7Y 11-13; Gl nmour 19
173-81; Trinble 7Y 146-54; Treitz 1Y 169-77).

The I nsurance Conmpany G oup induced these individuals
to buy its annuities by devising an allegedly fraudul ent sales
schenme, which it then dissem nated to nmenbers of both the Sales
Group and the Attorney Group via standardi zed marketing naterials
and sal es presentations. Under this schene, the Insurance
Conmpany G oup provided Sales G oup nmenbers with “l eads” that
consi sted of individuals who were 65 years or ol der and who had

an estimated i ncome bracket of $35,000 or nore. Through the
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standardi zed marketing materials and sal es presentations, the

| nsurance Conpany G oup taught the Sal es G oup nenbers how to
first gain the trust of these potential annuity purchasers and
then how to take advantage of that trust by selling them
unnecessary and unsuitable estate planning instrunents and
annuities. (Stein Y 14-22, 223; Glnour Y 174-77; Trinble 19
147-50; Treitz 7 170-73).

As set forth in the Insurance Conpany G oup’s marketing
materi al s and sal es presentations, nenbers of the Sales G oup
woul d gain the trust of senior citizens by conferring upon
thensel ves imaginary titles, such as “Certified El der Adviser” or
“Certified Senior Adviser.” 1In addition, the materials
instructed the Sales G oup nenbers to establish relationships
wth attorneys who were willing to allow the sal espeople to
identify thenselves as | awers or agents of |awers. Such self-
identification, the plaintiffs allege, induced potential annuity
purchasers to trust nenbers of the Sales G oup as though they
were objective advisers, rather than individuals with financial
incentives to sell annuities. (Stein 1Y 14-23; Gl nour 1Y 194-
99; Trinble Y 167-73; Treitz 1Y 190-96).

Havi ng thus cl oaked their true intentions, nenbers of
the Sales G oup were then instructed to conduct sem nars (or
ot her such seemingly informational presentations) at which the

sal espeopl e woul d of fer ostensibly disinterested financial



advice. At these presentations, the Sales G oup nenbers were
instructed to hold thensel ves out as disinterested financi al
pl anners whose only affiliation was with an attorney. Instead of
of fering disinterested advice, however, nenbers of the Sales
G oup used these sem nars and presentations, which were devel oped
by the Insurance Conpany Goup, solely as a way of convincing
senior citizens to purchase the Insurance Conpany G oup’s
annuities. (Stein Y7 250-57; G lnour Y 194-200; Trinble T 167-
73; Treitz 1Y 190-96).

When conducting these presentations, nmenbers of the
Sales Group were instructed to encourage attendees to set up
l[iving trusts through the attorneys with whomthe Sal es G oup
menbers had previously established relationships -- the Attorney
G oup. Such living trusts would, nenbers of the Sal es G oup
assured attendees, help mnimze taxes, as well as avoid certain
pitfalls associated with wills and probate. The process of
creating these living trusts, however, was sinply a conveni ent
way of further cloaking the sal esperson’s true intentions, as
well as identifying assets that could be used to purchase
annuities. (Stein Y7 251-58; G lnour Y 196-202; Trinble T 171-
77, Treitz 1Y 194-200).

The process of creating a living trust hel ped the Sal es
G oup nenbers acconplish these goals because it entails taking an

inventory of all the living-trust purchaser’s assets. Only by



pl acing all assets within the trust could the |iving-trust

pur chaser possibly achieve the tax-m nim zation and probate-

avoi dance goals that were touted as the benefits of the product.
The Sal es G oup nmenbers could thus further identify thensel ves as
| awers or associates of |awers by taking this inventory, as
well as identify which assets could be used to purchase the

| nsurance Conpany Group’s annuities. (Stein Y 251-58; G | nour
19 196-202; Trinble Y 171-77; Treitz Y 194-200).

At the conclusion of these presentations, Sales G oup
menbers woul d schedule followup visits with the attendees. At
these followup visits, the Sales G oup nenbers woul d again urge
the potential annuity purchasers to set up living trusts so that
t he sal espeopl e could use the inventory process as a “door-
opener” for selling the Insurance Conpany Group’s annuities.
Alternatively, if the individual had al ready purchased such an
instrunment, the Sales G oup nenbers would i nmmedi ately take an
inventory of the potential purchaser’s assets, ostensibly so that
the living trust could achieve its goals. Upon taking the
inventory, the Sales G oup nenbers would recomend that the
potential purchaser use any avail able assets to purchase one or
nmore of the Insurance Conpany Group’s annuities. The Sales G oup
menbers woul d bol ster this recommendati on by representing that
the annuity was a “suitable” investnent. |f the individual

agreed to buy an annuity, the Sales G oup nenber would sell him



the product, thereby earning a hefty commssion. (Stein Y 254-
58; G lnour 1Y 199-203; Trinble Y 172-76; Treitz T 195-99).

In the course of selling the living trusts and
annuities, the Sales G oup nenbers were instructed to nmake
several alleged material m srepresentations and om ssions to
potential purchasers, including (i) the alleged m srepresentation
that the sal espeople were neutral financial advisers when they
were not, (ii) the alleged m srepresentation that a |iving trust
woul d hel p the purchaser reduce taxes and avoid probate when it
did not, (iii) the alleged m srepresentation that the annuities
were “suitable” investnents for the purchasers, and (iv) the
all eged material om ssion that the long-termdeferred annuities
contained | engthy deferral periods, |arge surrender charges, and
substantial early-w thdrawal penalties on death benefits. (Stein

19 14, 254, 259; Glmour 91 1, 2, 43; Trinble 1 2-6; Treitz 19

2-7).
B. The Def endants
The naned defendants in the four lawsuits that are
currently under consideration vary. |In the Stein consolidated

class action, the plaintiffs sue only nenbers of the |Insurance

Conmpany Group. In the Glnour, Trinble, and Treitz individua

actions, the plaintiffs sue nmenbers of the Insurance Conpany
Group, the Sales G oup, and the Attorney G oup. Despite this

difference in naned defendants, the conplaints are virtually
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identical in their description of the allegedly fraudul ent
schenme, as well as the various defendants’ alleged participation

t her ei n.

1. The | nsurance Conpany G oup

The I nsurance Conmpany G oup consists of AnerUs G oup
Conmpany (“AMH); AnerUs Annuity G oup Co. (“AAG); American
| nvestors Life Insurance Co. (“AILIC); Anerican |Investors Sal es
Goup “(AISG); Creative Marketing International Corporation
(“CM C’); and Insurance Agency Marketing Services, Inc.
(“IAMB") .2

Def endant AVH is a hol di ng conpany whose subsidiaries
are primarily engaged in the business of marketing, underwiting,
and distributing a broad range of individual |ife, annuity, and
i nsurance deposit products to individuals and businesses. AAGis
a wholly owned subsidiary of AMH AILIC AISG CMC, and | AVS
are, in turn, wholly owned subsidiaries of AAG AlILICis in the
busi ness of underwiting and issuing annuities. AISG CMC, and
| AVS are engaged in the business of marketing, underwiting, and

distributing a broad range of life insurance and annuity

2 The Second Anended Consolidated C ass Action Conplaint also
names AnerUs Life Insurance Conpany (“AML”). The | nsurance
Conmpany Goup filed a supplenental notion to dism ss stating that
AML had not been properly served and reserving all rights and
defenses of AML. AM. nay nove to dismss at a |ater date.
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products. (Stein 1Y 8-13, 46-54; Glnour 1Y 8-13; Trinble Y 13-

22; Treitz Y 17-26).

2. The Sal es G oup

The Sal es Group consists of the individual sal espeople,
as well as the entities enploying them who executed the
al l egedly fraudul ent schene. This group constitutes the conduit
t hrough whom t he I nsurance Conpany G oup interacted directly with
potential annuity purchasers. These sal espeople and entities
i nclude Brian Newrark (“Newmark”), Victoria Larson (“Larson”),
Kennet h Krygowski (“Krygowski”), Diane Strope (“Ms. Strope”),
St ephen Strope (“M. Strope”), Mary Chiavaroli (“Chiavaroli”),
Ral ph Spangler (“Spangler”), Mchael Horowitz (“Horowitz"),?3
Estate Pl anning Advisers Corp. (“EPAC), the Patriot G oup, Best
Estate Services (“BES’), and Guardi an | nsurance Agency, Inc.
(“Guardian”). (Stein 17 6, 56-61; G lnour 1Y 30-38; Trinble 19

36-38; Treitz 19 40-46).

3 M chael Horowitz is identified in the caption of the G I nour
conplaint as “Mchael Horowitz, a/k/a Mchael Hamlton,” and he
is referred to in the body of the conplaint as “M chael
Ham [ ton.” Because “M chael Horow tz” appears fromthe caption
of the case to be this defendant’s true nanme, the Court wll
refer to himthroughout this opinion as “M chael Horowtz” or
sinply “Horowtz.”



3. The Attorney G oup

The Attorney G oup consists of people who actually are,
or at one tine were, nenbers of the bar of a state in the United
States and who prepared living trust docunents and/or ot her
estate planni ng docunents for senior citizens in connection with
t he purchase of the defendants’ annuities. These attorneys
furthered the allegedly fraudul ent scheme by allow ng Sal es G oup
menbers to use the attorney-client relationship to mask the
sal espeopl e’ s financial incentives, as well as discover assets
that could be transferred into the I nsurance Conpany G oup’s
annuities. Menbers of this group include Barry Bohnuel |l er
(“Bohruel ler”), Brett Winstein (“Winstein”), and Jason Pl aza
(“Plaza”). (Stein 91 6, 55; Glnour Y 19-29; Trinble 7Y 23-32;

Treitz 19 27-36).

C. The Plaintiffs and Their |ndividual Allegations?

1. Ri chard and Dena Stein

In early 2002, Richard and Dena Stein (“the Steins”)

responded to an advertisenent for a sem nar about financial

4 Ri chard and Dena Stein, Mary Lynch, Charlotte and Beryl
Price, George Mller, Edward and Goria Inferrera, Jean Ryles,
Evel yn Edwards, and Jonat han Upchurch are naned plaintiffs in the
Stein consolidated class action conplaint. Wlter G I nour,
Harcourt Trinble, 11, and Margie Brennan Treitz are the
plaintiffs in the three individual cases.
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pl anning. At the sem nar, Larson and other representatives of
EPAC hel d thensel ves out as neutral estate planners who could
help the Steins by providing estate planning services. Larson
also identified herself as a financial adviser and an enpl oyee of
attorney Bohnueller. At no tine did Larson or any of the other
presenters identify thensel ves as sal espeople. At the end of the
semnar, the Steins identified thenselves to Larson and i nfornmed
her that they wished to work with her to plan their estate and

fi nances.

On or about April 23, 2002, Larson cane to the Steins’
home and conducted an in-depth interview. During this visit,
Larson made representations to the Steins about the purported
advantages that a living trust possesses over wlls and probate.
At a subsequent visit, the Steins gave Larson $600, payable to
“Barry Bohnueller,” for the purchase of a living trust. During
the same visit, Larson convinced the Steins to |iquidate
$20, 147.88 held in an IRA to purchase an AlLIC annuity on M.

St ein.

Larson did not, however, informthe Steins that the
annuity was a fifteen-year deferred annuity whose paynents woul d
not start until M. Stein turned 90. Larson also failed to
di scl ose the large penalties for any wthdrawal that occurred
earlier than that date. And finally, Larson represented that the

annuity would be available to Ms. Stein, the beneficiary,
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imediately followwng M. Stein’s death, despite the fact that
the noney would have to be left with the defendants for five
years after M. Stein’'s death to avoid paying substanti al

penalties. (Stein Y 98-114).

2. Mary Lynch

Mary Lynch (“Lynch”) canme into contact with the
def endants through a sem nar on estate planning, which she heard
about through an advertisenent at a |ocal senior center. At the
sem nar, which was conducted by Larson and ot her sal es agents,
the presenters held thensel ves out as neutral estate planners and
did not identify thensel ves as insurance sal espeople. The
presenters also touted the benefits that living trusts held over
probate and wills.

On or about July 19, 2001, Mchael G ccone (“Ciccone”)
came to Lynch’s honme and conducted an in-depth interview with
her. Following this visit, G ccone, Larson, and Krygowski cane
to Lynch’s honme on a nunber of additional occasions, each tine
maki ng representati ons about the advantages that living trusts
possess over wills and probate. At no tinme during any of these
visits did G ccone, Larson, or Krygowski identify thenselves as
sal espeopl e. These nmenbers of the Sales G oup instead held
t hensel ves out as disinterested estate planners who were working
wi th attorney Bohnueller to best serve Lynch' s estate planning

needs.
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On or about July 19, 2001, Lynch decided to set up a
living trust, but she declined to purchase an annuity. Lynch
accordingly gave Ciccone a check for $1,795.00, payable to “Barry
Bohruel l er,” for the purchase of a living trust. Despite Lynch’s
decision to purchase only a living trust, nmenbers of the Sal es
G oup neverthel ess continued to urge her to purchase one or nore
of the defendants’ annuities. After several followup contacts
by Larson and ot her EPAC personnel, Lynch finally decided to
purchase an AILIC annuity in early 2003. Lynch |iquidated
$65, 000 to purchase this annuity.

At the tinme Lynch purchased the annuity, neither Larson
nor any other nmenbers of the Sales G oup disclosed the fact that
paynments on the annuity would not begin until Lynch reached 125
years of age. The sal espeople also failed to disclose the
substantial charges associated with early w thdrawal of the
principal invested. Not only did the sal espeople fail to
di scl ose these attributes, but Larson told Lynch that the annuity
funds woul d be available to her beneficiaries i mediately
follow ng her death. In truth, the funds would need to be left
with the defendants for five years after Lynch’s death to avoid
the beneficiaries’ incurring substantial penalties. (Stein 19

115- 34) .
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3. Beryl and Charlotte Price

I n response to a newspaper advertisenent, Beryl and
Charlotte Price (“the Prices”) attended a sem nar on EPAC s
estate planning services in early 2002. At the sem nar, Larson
and ot her EPAC representatives nmade a presentation detailing how
EPAC s services could benefit the Prices and the other attendees.
Shortly after the semnar, Larson called the Prices tw ce and
arranged to neet with themin their hone.

During that neeting, which occurred on or around
January 23, 2002, Larson spoke to the Prices about the purported
advantages of a living trust and led the Prices to believe that
she was a qualified, experienced estate planner working with the
of fice of attorney Bohmueller. Larson did not, at any tine,
di scl ose that she was a |licensed insurance agent or that she
recei ved comm ssions for the sale of living trusts and annuities.

Directly after the nmeeting, the Prices gave Larson a
check for $1,845.00, payable to “Bohnueller Law Ofices,” for the
purchase of a living trust. On or around February 28, 2002,
Larson returned to the Prices’ hone to deliver a | oose-| eaf
bi nder containing the living trust docunents that attorney
Bohnuel | er had ostensibly prepared. Larson told the Prices that
she or attorney Bohnueller would take all the necessary actions
to establish and fund the living trust. She did not, however,

informthe Prices that they needed to transfer their residence or
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any other assets into the trust, and she did not do so on their
behal f.

In the course of selling the Prices the living trust
and delivering the docunents associated with it, Larson al so
urged the Prices to purchase two AILIC annuities. Larson told
the Prices that the rate of return on the annuities would be
greater than what they were earning fromtheir current
investnments and that the interest rate on the annuities could
only increase. Wen the Prices told Larson that they wanted 25%
of their investnment to be available for distribution the
foll ow ng year, she assured themthat the annuities would all ow
such a distribution. She did not, however, disclose that the
annuities inposed penalties for early withdrawals. Convinced by
Larson’s sales pitch, the Prices liquidated a total of $61, 000
fromtheir IRA accounts to purchase two AILIC annuities. (Stein

1 135-58).

4. Joseph Heal y

In or around August of 2001, Joseph Healy (“Healy”)
attended an estate planning sem nar conducted by Larson and ot her
EPAC personnel. At the sem nar, Larson gave Healy a piece of
paper indicating that she was a “Certified Senior Adviser” for
EPAC. Sonetinme after the sem nar, Larson and Krygowski visited
Healy at his hone to discuss his estate plan and the purported

advantages of a living trust. Larson and Krygowski also |ed
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Healy to believe that they were qualified and experienced estate
pl anners working with attorney Bohnueller’s office. Larson even
gave Healy a card from “Bohnuel l er Law O fices” on which she had
witten her name. Neither Larson nor Krygowski told Healy that
they were |licensed i nsurance agents or that they received

comm ssions for the sale of living trusts and annuities.

On or around August 29, 2001, Healy gave Krygowski a
check for $1,795.00, payable to “Bohnueller Law Ofices,” for the
purchase of a living trust. Over the next few nonths, Larson and
Krygowski persuaded Healy to purchase an AILIC deferred annuity
with an initial prem um of $106,916.87. Neither Larson nor
Krygowski discl osed that paynments on the annuity woul d not begin
for fifteen years after purchase or that any w thdrawal s of
principal in the first ten years after purchase woul d be subject

to substantial penalties. (Stein T 159-73).

5. Jean Ryl es

Jean Ryles (“Ryles”) was induced into purchasing two
Al LI C annuities by unnanmed representatives of American Fam |y
Legal Plan (“AFLP"). These sal espeople cane to Ryles’ hone,
hol di ng thensel ves out as disinterested estate planners working
for, or on behalf of, attorney Winstein, and nade a presentation
regarding the benefits of their services. During this
presentation, the sal espeople extolled the advantages that |iving

trusts have over probate and wlls.
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As a result of this presentation, Ryles purchased a
living trust, as well as two AILIC annuities whose initial
prem uns total ed over $80,000. At no time during the
presentation did the AFLP representatives disclose to Ryles that
they were, in fact, insurance sal espeople, or that the annuities

contained early-withdrawal penalties. (Stein Y 174-82).

6. Ceorge M1l er

Sonetime in 1999, George MIller (“MIller”) responded by
mail to a newspaper advertisenent concerning Winstein |iving
trusts. Larson and other representatives of the Addi son G oup
responded by informing MIller that they could provide estate
pl anni ng services that would benefit him After tel ephoning
MIller to arrange a neeting, Larson cane to MIler’s hone on or
about June 22, 1999.

On that date, Larson spoke with M|l er about the
supposed advantages of a living trust and led himto believe that
she was a qualified estate planner working with attorney
Weinstein. She did not informMIler that she was an insurance
agent or that she received conm ssions fromthe sale of
annuities. On the day of the neeting, MIler gave Larson a check
for $1,995.00, payable to attorney Winstein, for the purchase of
a living trust.

During subsequent visits to MIler’s honme, M. Strope,

anot her nmenber of the Sales G oup, persuaded MIller to |liquidate
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$215, 000 from his investnent portfolio of predom nately blue-chip
i nvestnments to purchase an annuity from American Equity
| nvest nent Life |Insurance Conpany, Inc. (“American Equity”). M.
Strope did not disclose that the annuity woul d not nmake any
paynments for ten years or that it inposed surrender charges for
early withdrawal s of principal

M. Strope did, however, tell MIler that the rate of
return on the annuity woul d be 26.95% per annum I n 2000, MIler
received a statenent in the nmail from American Equity and
di scovered that the rate of return for the annuity was 3% as
opposed to the 26.95% that M. Strope had prom sed. Wwen Ml ler
conplained to M. Strope, M. Strope blaned the decreased rate of
return on the decline in the stock market.

M. Strope then convinced MIler to purchase an annuity
fromAILIC. M. Strope did not disclose to MIler that this
annuity woul d not make paynents for fifteen years or that it also

i nposed early-withdrawal penalties. (Stein Y 183-200).

7. Edward and Qoria Inferrera

Edward and GQoria Inferrera (“the Inferreras”) were
i nduced into purchasing two of the defendants’ annuities by
Charl es Studebaker (" Studebaker”) of Studebaker and Associates, a
duly appointed life insurance agent of the Insurance Conpany
Group. The initial prem um paynments on these annuities totaled

approxi mately $15,000.00. |In selling the Inferreras the
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annui ties, Studebaker used the defendants’ standardized marketing
materi al s and sal es presentations.

Shortly after purchasing the annuities, the Inferreras
i ncurred substantial nedical and ot her expenses associated with
their deteriorating health. The Inferreras consequently
requested the surrender of their two annuities. Upon being
informed that surrender charges in excess of $6,000 woul d be
i nposed, the Inferreras decided to |iquidate other investnments to
meet their cash-flow needs. The Inferreras anticipate that they
will soon be forced to withdraw a substantial portion of, if not
surrender, their annuities. As a result, they will be subject to
the surrender charges associated with such an action. (Stein 1

201- 05).

8. Evel yn Edwar ds

Evel yn Edwards (“Edwards”) was induced into purchasing
an AILIC annuity by Christopher Gant Cary (“Cary”), one of the
def endants’ sal es agents. Cary convinced Edwards to purchase the
annuity by using the defendants’ standardi zed marketing
materials, forns, and policies. At no tinme did Cary fully
di scl ose the risks and adverse informati on associated with the
pur chase of the defendants’ deferred annuities. Edwards’ initial
prem um paynent for the annuity was $12, 000. 00, followed by a

second paynment of $15, 000. 00.
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Edwards’ health has deteriorated, and she is no | onger
capable of living on her own. She has therefore noved into an
assisted living facility in New York State. Edwards is running
out of nmoney and will need to surrender her annuity in the near

future. (Stein 7 206-09).

9. Jonat han Upchur ch/ Edi th Newconer

Jonat han Upchurch (*“Upchurch”) is the nephew of, and
attorney in fact for, plaintiff Edith Newconer (“Newconer”).
Newcorer is a retired schoolteacher who woul d occasionally attend
nei ghbor hood sem nars that provided senior citizens with
financial advice. At one of these sem nars, Newconmer was
introduced to Patrick Letizia (“Letizia”), who was a |icensed
sal es agent of AILIC. In late 1999, Letizia, who clainmed to be
an expert in noney managenent and annuities, told Newconer that
an annuity woul d hel p her grow her noney. Based on Letizia' s
representation, Newconer purchased a deferred annuity from
Provi dent Mutual Life and Annuity Conpany of Anerica
(“Provident”) for an initial prem um of $521, 347. 68.

I n approxi mately Septenber of 2002, Letizia instructed
Newcormer to term nate her Provident annuity and purchase a new
deferred annuity fromAILIC. As a result of her early
term nation of the Provident policy, Newconmer was subject to a
$44,074. 42 surrender charge. Newconer then used the bal ance that

she received from Provident, $568,070.32, to purchase a fifteen-
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year deferred annuity from Anerican | nvestors whose paynents
woul d not begin until Newconer reached 102 years of age. (Stein

19 210-18).

10. Walter and Suzanne G | nour

Wal ter and Suzanne Gl nour (“the Gl nours”) were
approached on March 22, 2001, by Horow tz, who knocked on the
door of the G lnmours’ residence and identified hinself as a
qgual i fied estate planner who was working with attorney
Bohrueller. Horowitz did not, on that day or any other, reveal
that he was in fact a sal esperson enployed by the Patriot G oup.
| nstead, Horowitz pronoted and touted the advantages that |iving
trusts hold over wills and probate. These representations were
substantially simlar to those that were contained in the
| nsurance Conmpany Group’s standardi zed marketing materials and
sal es presentations. As a result of Horowitz’s representations,
the Gl nmours gave Horowitz a check for $1,850.00, payable to

“Bohruel l er Law O fices,” for the purchase of a living trust.

Al so at that neeting, Horowitz falsely represented to
the Glnmours that if they put their noney into annuities, future
annuity paynments woul d be incone-tax and inheritance-tax free.

At subsequent visits, M. Strope, another enpl oyee of the Patri ot
Group, repeated simlar msrepresentations and assured the

G I nours that the purchase of annuities would be a way of placing

nmoney in the hands of the Gl nours’ beneficiaries inmediately,
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whi | e avoi di ng probate taxes. The sal esnen eventually convinced
the Glrmours to liquidate $1.5 mllion of their then-existing
assets to purchase two AlILIC annuities.

At no time did Horowtz or M. Strope reveal that they
woul d receive comm ssions for selling the AILIC annuities.
Horowtz and M. Strope also failed to disclose the substanti al
penal ties that would accrue if one of the Gl nours’ beneficiaries
attenpted to wthdraw any of the annuities’ principal within five
years of the annuitant’s death. Wen Ms. G I nour passed away on
February 17, 2005, however, M. Gl nour |earned that inmedi ate
paynment of the death benefits fromMs. Glnour’s ALIC annuity

woul d carry these substantial penalties. (GIlnour Y 117-71).

11. Harcourt Trinble, Il11/Harcourt and Barbara Trinble

Harcourt Trinble, Il (“Trinble, I11"), is the co-
executor of the estate of his father and nother, Harcourt and
Barbara Trinble (“the Trinbles”). Ms. Trinble passed away on
January 7, 2002, and M. Trinble passed away on March 21, 2002.

The Trinbles were originally approached by the
def endants on May 5, 2001, when Spangl er, an enpl oyee of the
Patriot Goup, came to their hone. On that day, Spangler held
hi msel f out as a neutral, qualified estate planner and touted the
advantages that living trusts possess over wills and probate.
Spangl er cl ai med that such instruments avoid probate, save

attorneys’ fees, assure privacy after death, permt quicker
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distribution of assets, avoid court challenges, and are required
to avoid guardianship. As a result of these representations, the
Trinbl es purchased a living trust by giving Spangler a check nmade
payabl e to “Bohruel | er Law Offices” in the anbunt of $1,895. 00.

At this neeting and at subsequent neetings, Spangler
al so di scussed the benefits of the Insurance Conpany G oup’s
annuities. Spangler falsely clainmed that any noney the Trinbles
used to purchase these annuities, as well as any future paynents
fromthese annuities, would be free of inheritance and incone
taxes. In addition, Spangler did not disclose (i) that any such
annuity could not be canceled or rescinded w thout penalty, (ii)
that the 8. 75% interest rate was a first-year interest rate only,
and (iii) that death benefits made under the annuity were subject
to substantial penalties unless the beneficiary agreed to | eave
the funds with the I nsurance Conpany Group for five years after
the death of the annuitant. As a result of these
m srepresentati ons and om ssions, the Trinbles |iquidated
$666, 000 of their stock portfolio to purchase a fifteen-year
deferred annuity that would not begin making paynents until Ms.
Trinmble was 100 and M. Trinble was 104.

After the Trinbles passed away, Trinble, 111, found the
docunents for the living trust that his parents had set up
t hrough defendant Bohnuell er and accordingly called the attorney.
In response to the call, Winstein contacted Trinble, 111, and

informed himthat he worked with Bohnuell er and woul d be the
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attorney handling the estate and affairs of the plaintiff’s
parents. Weinstein did not informTrinble, 111, that contrary to
the representations nmade to his parents, the living trust did not
avoi d probate, attorneys’ fees, or costs involved with processing
their estate.

Wi nstein proceeded to open the probate estates and to

have the inheritance and incone tax returns prepared in 2001. In
connection with these returns, Trinble, IIl, paid over $57,000 in
i nheritance taxes, interest, and penalties. Trinble, IIl, also

pai d Weinstein $19,610.00 in attorneys’ fees. |In addition,
Trinmble, 111, was personally assessed taxes, interest, and
penalties in the anbunt of $156,762.00 for the 2003 tax year, due
to the allegedly deficient estate planning and | egal advice

proffered by Weinstein and Bohrueller. (Trinble 1 82-144).

12. Margi e Brennan Treitz/ Gl bert and Joanne Brennan

Margi e Brennan Treitz (“Treitz”) is the personal
representative of her nother and father, Gl bert and Joanne
Brennan (“the Brennans”). M. Brennan passed away in July of
2003, and M's. Brennan passed away in April of 2006.

The Brennans were originally approached by the
def endants on January 26, 2001, when Krygowski, an enpl oyee of
EPAC, canme to their hone. At this neeting, Krygowski held
hi msel f out as a neutral, qualified estate planner and touted the

advantages that living trusts possess over wills and probate.
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Krygowski cl ai med that such instrunments avoid probate, save
attorneys’ fees, assure privacy after death, permt quicker
distribution of assets, avoid court challenges, and are required
to avoid guardianship. As a result of these representations, the
Brennans purchased a living trust by giving Krygowski a check
made payable to “Bohrueller Law O fices” in the anount of

$1, 795. 00.

At this neeting and at subsequent neetings, Krygowski,
who was | ater joined by Larson, also discussed the benefits of
the I nsurance Conpany Group’s annuities. Krygowski and Larson
fal sely clainmed that any noney the Brennans used to purchase
these annuities, as well as any future paynments fromthese
annuities, would be free of inheritance and inconme taxes. In
addi tion, Krygowski and Larson did not disclose (i) that any such
annuity could not be canceled or rescinded w thout penalty, (ii)
that the 6. 75% interest rate was a first-year interest rate only,
and (iii) that death benefits made under the annuity were subject
to substantial penalties unless the beneficiary agreed to | eave
the funds with the I nsurance Conpany Group for five years after
the death of the annuitant. As a result of these
m srepresentati ons and om ssions, the Brennans purchased an Al LIC
annuity for an initial prem um paynent of $130,290.54. The
mont hly paynments on this annuity woul d not have started unti
2016, when Ms. Brennan woul d have been 85 and M. Brennan woul d

have been 92.
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On April 15, 2002, Larson persuaded the Brennans to
liquidate nore of their assets and to purchase two nore AILIC
annuities. At this time, M. Brennan purchased a fifteen-year
deferred annuity for an initial prem um paynent of $45,678. 98,
and Ms. Brennan purchased a fifteen-year deferred annuity for an
initial prem um paynment of $71,709.33. Paynments on these
annuities would not have begun until M. Brennan was 93 and Ms.
Brennan was 87.

In March of 2003, M. Brennan was hospitalized, and his
famly contacted Larson to change the trustee and executor of M.
Brennan’s living trust fromhis daughter Margie to his daughter
Ann Marie. In response, Chiavaroli, another enployee of EPAC,
contacted Plaza, an attorney enployed at Bohnueller’s |law office,
to make the requested change. Plaza conplied and overni ghted the
docunents with an unsi gned Bohnuel | er cover letter and
instructions to Ms. Strope, another enployee of EPAC. The next
day, Larson brought the docunents to the hospital and the
Brennans signed them On July 23, 2003, M. Brennan passed away.

At the tinme of his death, M. Brennan had two AILIC
annuities with a conmbi ned accumul at ed val ue of $188, 657.24. Ms.
Brennan was the beneficiary of both annuities, but she did not
have any of the docunents pertaining to the annuities. On
Septenber 4, 2003, Larson approached Ms. Brennan and persuaded
her to purchase a new, fifteen-year deferred annuity from AmerUs

for an initial prem um paynment of $25,942.00. Shortly after this
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policy application was made, Larson told Ms. Brennan that she
shoul d al so liquidate her remai ning assets, as well as M.
Brennan’s two annuities, and put the proceeds into this new
annuity.

I n maki ng these recommendations, Larson did not inform
Ms. Brennan that she could utilize the provisions of her
husband’s annuities to transfer to herself the annuities’ entire
accunul ated value. Instead, Larson caused Ms. Brennan to el ect
the | unp-sum surrender value of M. Brennan’s annuities, which
resulted in Ms. Brennan incurring a $17, 344.49 surrender charge.
When Ms. Brennan asked Larson about the approxi mately $20, 000
“fee” that was deducted fromthe annuity, Larson told her that
the surrender charge was nerely a one-tine fee that the
gover nnment charged when spouses switch nanes on annuities. In
truth, Larson recomended that Ms. Brennan el ect such a payout
because it would allow Larson to collect an additional conm ssion
fromMs. Brennan’s placing the proceeds of her husband s
annuities into the new annuity.

At no point did Krygowski or Larson disclose that they
wer e insurance sal es agents who woul d be paid conm ssions from
the I nsurance Conpany Group. Furthernore, the living trust that
t he Brennans purchased did not avoid probate, fees, or

i nheritance taxes. (Treitz Y 92-167).
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1. Procedural Hi story and Overview of the d ains

In an opinion dated June 2, 2006, this Court dism ssed
two putative class actions® in this nultidistrict litigation on
the ground that the plaintiffs had failed to plead a valid RI CO

enterprise. Inre Am Investors Life Ins. Co. Annuity Mtg. &

Sales Practices Litig., MODL No. 1712, 2006 W. 1531152, at *7

(E.D. Pa. June 2, 2006). The plaintiffs in those class actions,
all of whomare naned plaintiffs in the Stein consolidated cl ass
action, sued several insurance conpanies (sonme of whom were
unrel ated, conpetitor conpanies), sales agents, and | awers for
damages arising froman allegedly fraudul ent schene to sel
unnecessary and unsuitable estate planning instrunents and
annuities. 1d. at *1. The Court held that although the
plaintiffs did allege that the defendants were aware of each
other’s actions and that each defendant perfornmed a critical role
within the alleged schene, the plaintiffs did not allege that an
organi zati onal structure connected or controlled the various
def endants. [d. at *7-*8.

According to the Court, the conplaints did not allege
how t he attorneys and the insurance conpanies were related. 1d.
Furthernore, the conplaints failed to allege how certain

conpetitor insurance conpani es worked together toward a common

> The naned plaintiffs in these two putative class actions
consisted of the Prices, Healy, and MIller. [In re Am lnvestors
Life Ins. Co. Annuity Mtg. & Sales Practices Litig., MDL No.
1712, 2006 W. 1531152, at *3-*10 (E.D. Pa. June 2, 2006).
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goal. 1d. at *8. The Court concluded that the plaintiffs

descri bed what appeared to be an enterprise fromthe outside, but
what turned out to be a collection of entities and individuals

t hat contai ned no organi zational structure on the inside. |1d.
Such al l egations, the Court reasoned, were insufficient to
denonstrate the existence of a RICO enterprise. 1d.

The Court accordingly dism ssed the plaintiffs’ Rl CO
clains without prejudice and allowed the plaintiffs to file
anended conplaints. 1d. at *12. The Court al so discussed the
other elenents of a RRCO claimso that the plaintiffs would have
guidance if they filed such anendnents. See id. at *9-*12.

The plaintiffs have now anmended their conplaints, and
t he defendants have responded by filing a new round of notions to
di sm ss. The anended conplaints bring clains against the

def endants as foll ows:

daim Stein G | nour Trinble Treitz
Vi ol ation of | AVH, AVH, AAG AVH, AAG AVH, AAG
Rl CO AAG, AILIC, CMC, |AILIC, CMC, |ALIC CMC
Al LI C, Al SG Pat ri ot Newnmar Kk,
AM_, M. Strope, G oup, Lar son,
C™M C, Horow t z, Spangl er, Krygowski ,
| AVS BES, Patriot | Wi nstein, Ms. Strope,
G oup, Bohnuel | er Chi avar ol i
Quar di an, EPAC,
Bohnuel | er Wi nst ei n,
Pl aza,
Bohnuel | er
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Conspi racy AMH, AVH, AAG AVH, AAG AVH, AAG
to Violate AAG, AILIC, CMC, |AILIC, CMC, |ALIC CMC,
RI CO Al LI C, Al SG Patri ot Newmar Kk,
AM_, M. Strope, G oup, Lar son,
CM C, Horow t z, Spangl er, Krygowski ,
| AVS BES, Patriot | Wi nstein, Ms. Strope,
G oup, Bohnuel | er Chi avaroli,
Guar di an, EPAC,
Bohmuel | er Wi nst ei n,
Pl aza,
Bohmuel | er
Breach of ANH, AVH, AAG AVH, AAG AVH, AAG
Fi duci ary AAG AILIC CMC, |ALIC CMC, |[ALIC CMC,
Duty Al LI C, Al SG Pat ri ot Newmar Kk,
AM_, M. Strope, G oup, Lar son,
CM C, Horow t z, Spangl er, KrygowsKki ,
I AMS BES, Patriot |[Weinstein, Ms. Strope,
G oup, Bohrruel | er Chi avarol i,
Guar di an, EPAC,
Bohruel | er Wi nst ei n,
Pl aza,
Bohruel | er
Negl i gent AMH, AVH, AAG AVH, AAG AVH, AAG
Supervi sion [ AAG AILIC, CMC, |AILIC, CMC, |ALIC CMC,
Al LI C, Al SG Wi nst el n, Wi nst ei n,
AM_, Bohruel | er Bohrruel | er Pl aza,
CM C, Bohmnuel | er
| AVS
Unj ust ANVH, AVH, AAG AVH, AAG AVH, AAG
Enri chment AAG, AILIC, CMC, |AILIC, CMC, |ALIC CMC
Al LI C, Al SG Pat ri ot Newmar k,
AM_, M. Strope, G oup, Lar son,
CM C, Horow t z, Spangl er, Krygowski ,
| AVS BES, Patriot | Wi nstein, Ms. Strope,
G oup, Bohnuel | er Chi avaroli,
Guar di an, EPAC,
Bohmnuel | er Wi nst ei n,
Pl aza,
Bohmnuel | er
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Fr audul ent AVH, AAG AVH, AAG, AVH, AAG
M srepresen- AlLIC CMC, |AILIC CMC, [ALIC CMC
tation Al SG Pat ri ot Newnmar k
M. Strope, G oup, Lar son,
Horow t z, Spangl er, Krygowski ,
BES, Patriot | Wi nstein, Ms. Strope,
G oup, Bohnuel | er Chi avar ol i
Guar di an, EPAC,
Bohnuel | er Wi nst ei n,
Pl aza,
Bohnuel | er
Negl i gent AVH, AAG AVH, AAG AVH, AAG
M srepresen- AILIC CMC, [(AILIC CGMC, |ALIC CMC
tation Al SG Pat ri ot Newrmar k
M. Strope, G oup, Lar son,
Horow t z, Spangl er, KrygowsKki ,
BES, Patriot [Weinstein, Ms. Strope,
G oup, Bohrruel | er Chi avarol i
Guar di an, EPAC,
Bohruel | er Wi nst ei n,
Pl aza,
Bohruel | er
G vil AVH, AAG AVH, AAG AVH, AAG
Conspi racy AILIC, CMC, |AILIC, CMC, |ALIC CMC
Al SG Pat ri ot Newnar Kk,
M. Strope, G oup, Lar son,
Horow t z, Spangl er, Krygowski ,
BES, Patriot | Wi nstein, Ms. Strope,
G oup, Bohnuel | er Chi avar ol i
Guar di an, EPAC,
Bohnuel | er Wi nst ei n,
Pl aza,
Bohnuel | er
Pr of essi onal Bohmuel | er AVH, AAG Wi nst ei n,
Negl i gence AILIC, CMC, |Plaza,
Pat ri ot Bohruel | er
G oup,
Spangl er,
Wi nst ei n,

Bohmuel | er
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Breach of AVH, AAG AVH, AAG, AVH, AAG
Cont r act AILIC, CMC, |AILIC, CMC, |ALIC CMC
Al SG Pat ri ot Newnar Kk,
M. Strope, G oup, Lar son,
Horow t z, Spangl er, Krygowski ,
BES, Patriot | Wi nstein, Ms. Strope,
G oup, Bohnuel | er Chi avar ol i
Guar di an, EPAC,
Bohnuel | er Wi nst ei n,
Pl aza,
Bohnuel | er
Vi ol ati on of AVH, AAG AVH, AAG AVH, AAG
Pennsyl vani a AILIC, CMC, |AILIC CMC, |ALIC CMC,
Unfair Trade Al SG Pat ri ot Newrmar k
Practices M. Strope, G oup, Lar son,
and Consuner Horow t z, Spangl er, KrygowsKki ,
Protection BES, Patriot [Weinstein, Ms. Strope,
Law G oup, Bohrruel | er Chi avarol i
Guar di an, EPAC,
Bohruel | er Wi nst ei n,
Pl aza,
Bohruel | er
Negl i gence AVH, AAG AVH, AAG AVH, AAG
Per Se AILIC, CMC, |AILIC, CMC, |ALIC CMC
Al SG Pat ri ot Newnar Kk,
M. Strope, G oup, Lar son,
Horow t z, Spangl er, Krygowski ,
BES, Patriot | Wi nstein, Ms. Strope,
G oup, Bohnuel | er Chi avar ol i
Guar di an, EPAC,
Bohnuel | er Wi nst ei n,
Pl aza,
Bohnuel | er
Account i ng AVH, AAG AVH, AAG, AVH, AAG
AILIC CMC, |ALIC CMC, [ALIC CMC,
Al SG Pat ri ot Newrar Kk,
M. Strope, G oup, Lar son,
Horow t z, Spangl er, Krygowski ,
BES, Patriot [Weinstein, Ms. Strope,
G oup, Bohrruel | er Chi avarol i
Guar di an, EPAC,
Bohruel | er Wi nst ei n,
Pl aza,

Bohnuel | er
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The following notions to dismss are pending before the
Court:

. AVH, AAG AILIC, AM, CMC, |AMS, and Al SG s
notions to dism ss and for judgnent on the
pl eadings in all four conplaints;

. The Patriot Goup’s notion to dismss the G| nour
conpl ai nt;

. Bri an Newmar k, EPAC, Larson, Ms. Strope,
Krygowski, and Chiavaroli’s notion to dism ss the
Treitz conplaint;

. Attorney Bohmueller’s notions to dismss the
Glnmour, Trinble, and Treitz conplaints; and

. Attorneys Winstein and Plaza’s notions to dismss
the Trinble and Treitz conpl aints.

I11. Analysis®

The Court will first discuss which defendants shoul d be
di sm ssed because there are no allegations of wongdoing in fact
against them The Court will then turn to the nerits of the
plaintiffs RICOclaims. And finally, the Court wll address the

merits of the plaintiffs’ various state | aw cl ai ns.

6 When considering a notion to dismss under Fed. R Civ. P.
12(b)(6), a court accepts all facts and allegations listed in the
conplaint as true and construes themin the |light nost favorable
tothe plaintiff. HJ. Inc. v. Nw Bell Tel. Co., 492 U S. 229,
249 (1989); Rocks v. Gty of Phila., 868 F.2d 644, 645 (3d G r
1989). “[A] conplaint should not be dismssed for failure to
state a claimunless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would
entitle himto relief.” Conley v. G bson, 355 U S. 41, 45-46
(1957). Wen considering a notion for judgnment on the pleadings
that is based on failure to state a claim a Court should apply
the sane standard as that which is a applied to such a notion
brought pursuant to Rule 12(b). Turbe v. Virgin Islands, 938
F.2d 427, 428 (3d Cr. 1991).
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A Def endants Disnissed for Failure to State Any Caim

The Court will dismss Chiavaroli and Ms. Strope from
the Treitz case because the conpl aint does not allege that they
participated in any wongdoing with respect to the plaintiffs in
that lawsuit. The sole allegations against Chiavaroli and M.
Strope are that (i) the two individuals were enpl oyed by
Bohruel | er and/ or one or nore of the other defendants, (ii)

Chi avaroli had comunications with Plaza regardi ng t he anendnent
to M. Brennan’s living trust, and (iii) M. Strope was the
addressee on an overni ghted package of docunents relating to the
anmendnent. (Treitz |7 45-46, 112-13).

The Court will also dismss Newmark fromthe Treitz
case because the conpl aint does not allege that Newrark
personal |y participated in any wongdoing with respect to the
plaintiffs in that lawsuit. Newmark is not alleged to have ever
met the Brennans, nor is he alleged to have personally
participated in the sale of any annuities to the Brennans.
Newmar k’ s sol e connection to the Brennans’ purchase of annuities
is his status as the President of EPAC, the conpany that enployed
t he sal es agents who all egedly made m srepresentations to the
Brennans in connection with their annuity purchase. (Treitz 1
42). Such an allegation is insufficient to state a cl ai magai nst

Newmar k. See Wcks v. M1l zoco Builders, Inc., 470 A 2d 86, 90

(Pa. 1983) (noting the “general, if not universal, rule” that an
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officer of a corporation is not personally liable to third
persons for the acts of other agents, officers, or enployees of
the corporation, unless he specifically directed the particular
act to be done, or participated or cooperated therein).

The Court will |ikew se dismss AVH fromall cases
because the plaintiffs’ sole allegation against this defendant is
that it was the holding conpany for AAG AILIC, CMC, |IAM5 and
AISG " There is no piercing the corporate veil or alter ego

claimalleged in any of the conplaints.

B. Rl CO

1. Cl ai m Under Section 1962(c)

Al the plaintiffs have alleged that the defendants
vi ol ated section 1962(c) of the RICO statutes. Section 1962
provides, in relevant part, that “[i]t shall be unlawful for any
person enpl oyed by or associated with any enterprise . . . to
conduct or participate, directly or indirectly, in the conduct of
such enterprise’s affairs through a pattern of racketeering

activity . . . .7 18 U S.C. 8§ 1962(c) (2000). To state a claim

! In each one of their notions to dism ss, the |Insurance
Conmpany G oup defendants argue that the plaintiffs have failed to
al l ege any clains of wongdoi ng agai nst one or nore of the

rel ated i nsurance conpanies. At this point in the litigation,
the Court will not dismss any of these corporations on this
basi s, except AMH. AAG and AILIC are alleged to have
participated in the alleged schenme by underwiting certain of the
plaintiffs’ annuities. (Stein T 45, 106). CMC, |AM5 and Al SG
are alleged to have devel oped the all egedly fraudul ent marketing
materials. (Stein 7Y 96-97).
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for a violation of section 1962(c), a plaintiff nust allege that
each defendant (i) conducted or participated in the conduct (ii)
of an enterprise (iii) through a pattern (iv) of racketeering

activity. Lumv. Bank of Am, 361 F.3d 217, 223 (3d Cr. 2004).

In addition, to have standing to bring such a claim a plaintiff
nmust denonstrate that he or she has been injured in his or her
busi ness or property by the conduct constituting the violation.

Sedima, S.P.R L. v. Intex Co., 473 U.S. 479, 496 (1985).

The defendants argue that the plaintiffs have not
adequately all eged one or nore of these elenents. |n addressing
t hese argunents, the Court will begin by determ ning whether the
plaintiffs have adequately pled the existence of a R CO
enterprise. The Court will then discuss the “conduct or
participation,” and “racketeering activity” elenents of the
claim?® The Court will conclude by discussing whether the

plaintiffs have alleged an injury to their business or property.

a. Exi stence of an Enterprise

RI CO defines the term*“enterprise” to include *any
i ndi vi dual, partnership, corporation, association, or other |egal
entity, and any union or group of individuals associated in fact
al though not a legal entity.” 18 U S.C. 8§ 1961(4). The

plaintiffs allege an association-in-fact enterprise consisting of

8 The defendants do not argue that the plaintiffs have failed
to plead the “pattern” elenent of a section 1962(c) claim The
Court therefore will not discuss this el enent.
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menbers of the Insurance Conpany G oup, the Sales G oup, and the
Attorney G oup. The Court finds that the plaintiffs have pled a
valid R CO enterpri se.

To establish the existence of an associ ation-in-fact
enterprise, a plaintiff nust prove: (i) that there exists an
ongoi ng organi zation, formal or informal; (ii) that the various
associ ates of the organi zation function as a continuing unit; and
(1i1) that the organi zation has an exi stence separate and apart

fromthe alleged pattern of racketeering activity. United States

v. Turkette, 452 U. S. 576, 583 (1981); United States V.

Ri ccobene, 709 F.2d 214, 221 (3d Cr. 1983).

(1) The Existence of an Ongoing Organi zation

In Ri ccobene, the United States Court of Appeals for
the Third Circuit explained that the “ongoi ng organi zation”
attribute relates to the superstructure or framework of the
all eged enterprise. Riccobene, 709 F.2d at 222. To satisfy this
attribute, a plaintiff nust denonstrate that sone sort of
hi erarchi cal or consensual structure exists within the group for
t he maki ng of decisions. 1d. According to the Court of Appeals,
“[t]here must be sone mechanismfor controlling and directing the
affairs of the group on an on-going, rather than ad hoc, basis.”
Id. Such a requirenment does not nean, however, that every
deci sion nmust be made by the same person; authority may be

del egated. [|d.
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In the present case, the defendants argue that the
plaintiffs’ allegations are insufficient to satisfy the “ongoing
organi zation” attribute of a RICO enterprise. According to the
defendants, the plaintiffs fail to allege that a structure
exi sted for maki ng decisions and resolving disputes in carrying
out the alleged schene. Furthernore, the defendants argue that
the plaintiffs’ allegations negate the “ongoing organization”
attribute because they fail to allege any connection between the
| nsurance Conpany Group and the Attorney G oup. The plaintiffs’
al | egations, the defendants argue, show only the ability of the
| nsurance Conpany Group to oversee the Sales Goup’s sale of
annuities, not the Attorney Goup’s provision of |egal services.

The Court finds that the plaintiffs have properly pled
t he “ongoing organi zation” attribute of a RICO enterpri se.
According to the plaintiffs, the Insurance Conpany G oup stood at
the head of the alleged enterprise and directed the activities of
the association-in-fact on an ongoing basis. (Stein 1 248, 263;
G |l nour 99 192, 210; Trinble Y 165, 183; Treitz Y 188, 206).
The I nsurance Conpany Group w elded this control by devel oping a
hi ghly structured sales schene, which it dissemnated to the
Sal es Group nenbers via standardi zed marketing materials and
sal es presentations. (Stein Y 12, 78; Glnour § 53; Trinble §

147-50; Treitz 9§97 170-73). As directed by the Insurance Conpany

G oup, the Sales G oup nenbers then communicated this schene to
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menbers of the Attorney Goup. (Stein § 257; G lnour 1 203,
215; Trinble 19 176, 188; Treitz |1 199, 211).

Under this schene, the nenbers of each group played
specific roles. The Insurance Conpany G oup designed and
di ssem nated the all egedly fraudul ent sal es schene, provided
“l eads” that consisted of potential annuity purchasers, and
underwote the annuities that were ultimately sold. The Sal es
G oup nenbers foll owed the I nsurance Conpany G oup’s detail ed
instructions by associating wth attorneys who were wlling to
participate in the schenme and then executing the schene according
to the I nsurance Conpany G oup’s standardi zed marketing materials
and sales presentations. And finally, the Attorney Goup al so
followed the instructions of the Insurance Conpany G oup, which
called for the attorneys to allow nenbers of the Sales Goup to
use the living-trust creation process as a tool for selling
annuities. (Stein Y 14-25, 233; Glnour 1Y 174-81; Trinble 1Y
147-54; Treitz T 170-77).

According to the plaintiffs, the Insurance Conpany
Group mai ntai ned control over the all eged association-in-fact by
(1) dissemnating the standardi zed marketing materials and sal es
presentations to the Sales G oup nenbers, (ii) instructing the
Sal es Group nenbers to conmuni cate the schene to the Attorney
Goup, (iii) exercising authority to approve or di sapprove al
witten marketing materials that were shown to potential annuity

purchasers, (iv) underwiting the annuities that were sold
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pursuant to the schenme, and (iv) paying the Sales G oup nenbers
comm ssions for the sale of annuities. (Stein Y 248, 263;
G |l nour 99 192, 210; Trinble Y 165, 183; Treitz Y 188, 206).

Al though it is true that the plaintiffs do not allege
that the Insurance Conpany G oup paid the nmenbers of the Attorney
Goup directly, the plaintiffs do allege that the nenbers of the
Attorney G oup followed the Insurance Conpany G oup’s
instructions in executing the schene. (Stein Y 265-68; G | nour
19 212-16; Trinble Y 185-89; Treitz Y 208-12). The Attorney
G oup nenbers followed these instructions because, according to
the plaintiffs, the entire scheme would not work unless they did
so. (Stein 1Y 257-58; Glnour § 204; Trinble § 177; Treitz
200). Thus, the Insurance Conpany G oup w el ded control over the
Attorney Goup nenbers by providing themw th a scheme whose
success -- and therefore the attorneys’ ability to nake noney
fromthe sale of living trusts incident to the execution of the
schenme — depended on the attorneys’ follow ng the instructions
set forth in the marketing materials and sal es presentations.
(Ld.)

The present conplaints are distinguishable fromthe
conplaints that the Court dism ssed for failure to plead a valid

RICO enterprise in its previous opinion. See In re Am lnvestors

Life Ins. Co., 2006 WL 1531152. In the previous conplaints, the

plaintiffs failed to allege that an organi zati onal structure

connected or controlled the various associates of the all eged
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enterprise. |1d. at *7-*8. The previous conplaints did not

al l ege any connection at all between the Insurance Conpany G oup
and the Attorney G oup, and the conplaints failed to all ege how
certain conpetitor insurance conpani es worked together toward a
common goal . 1d.

Here, the plaintiffs have alleged a highly structured
organi zation that was overseen and directed by the Insurance
Conmpany G oup. According to the plaintiffs, the defendants were
not sinply a string of participants in a schene that |acked any
di stinct structure or systemof authority. Rather, the
enterprise, as alleged, depended for its success on the
participants’ follow ng the instructions devel oped and
di ssem nated by the Insurance Conpany G oup -- instructions that
al | egedly governed the conduct of the association-in-fact from
the identification of the sales target all the way to the sal e of
the actual annuity, conplete with the reward systemt hat
notivated the sal es agents and attorneys to repeat the process.

See Inre Nat'l W Life Ins. Deferred Annuity Litiqg., 467 F

Supp. 2d 1071, 1081 (S.D. Cal. 2006).

(2) The Various Associates Functioned as a
Cont i nui ng Uni t

The second essential attribute of an enterprise under
RICO is that the various associates of the alleged enterprise
must function as a continuing unit. Riccobene, 709 F.2d at 223.

This attribute may be satisfied even though individuals |eave the
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group and new nenbers join at a different tine. 1d. Each
associate of the alleged enterprise nust, however, performa role
in the group consistent with the organi zational structure
established by the first attribute and which furthers the
activities of the organization. 1d.

In the present case, the defendants argue that the
plaintiffs association-in-fact is too nebul ous and i nprecise to
constitute an enterprise. According to the defendants, the
plaintiffs’ use of the term“group” is sinply an artful pleading
device for artificially conmbining unrelated individuals and that
RI CO does not permt the “grouping” of “groups” wthout
consi deration of whether all the individuals or entities within
the “group” are actually associated in fact.

The Court agrees with the defendants that the
plaintiffs may not manufacture a RI CO enterprise by using the
term“group,” but it finds that the plaintiffs have alleged facts
that are sufficient to show that the various associates of the
al l eged enterprise functioned as a continuing unit. Stripped of
their “group” nonencl ature, the associates of the all eged
associ ation-in-fact consist of several related corporations that
engaged in various aspects of the insurance industry, their sales
agents, and the attorneys who hel ped the sales agents to sell the
i nsurance conpani es’ annuities. (Stein 1 6-10; Gl nour 1Y 8-36
Trinble 7 13-32; Treitz Y 17-36). Although the sal es agents

and attorneys involved in each annuity sale were not identical,
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their roles in the organizational structure of the alleged
enterprise remai ned the sane. (Stein Y 14-25, 233; Gl nour 1Y
174-81; Trinble Y 147-54; Treitz Y 170-77). Indeed, the
plaintiffs allege that the sales schene only worked if these

sal es agents and attorneys played the exact roles and fol |l owed
the specific instructions set forth in the insurance conpanies’
standardi zed marketing materials and sales presentations. (Stein
19 257-58; G lnour § 204; Trinble § 177; Treitz § 200). The
Court accordingly finds that the plaintiffs have adequately pled
the second essential attribute of a RICO enterpri se.

(3) Existence Separate and Apart from
Al | eged Racketeering Activity

The third essential attribute of a RICO enterprise is
that the organi zation constitute an entity that is separate and
apart fromthe pattern of activity in which it engages.

Ri ccobene, 709 F.2d at 223. This last attribute does not require
a plaintiff to allege that the enterprise has sone function

whol ly unrelated to the racketeering activity, but rather that it
has an exi stence beyond that which is necessary to conmt the
predi cate racketeering offenses. |[d. at 223-24. |In Town of

Kearny v. Hudson Meadows Urban Renewal Corp., 829 F.2d 1263 (3d

Cr. 1987), the United States Court of Appeals for the Third
Crcuit found that the separate exi stence requirenent was
satisfied where persons associated wth the enterprise engaged in

two separate but simlar schenes. |1d. at 1266.
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In the present case, the defendants argue that the
plaintiffs’ allegations do not satisfy the “separateness”
attribute of a RICO enterprise because the plaintiffs fail to
all ege that the association-in-fact itself existed separate and
apart fromthe pattern of racketeering activity at issue in the
l[itigation. According to the defendants, the plaintiffs plead
only that the individual nenbers of the association-in-fact were
separate and apart fromthe all eged racketeering activity.

The Court finds that the plaintiffs have sufficiently
pl ed the “separateness” attribute of a RICO enterprise. The
plaintiffs allege that the nenbers of the association-in-fact
engage in other activities besides those at issue in this
conplaint, including selling annuities to persons not simlarly
situated to the plaintiffs, selling insurance products other than
annuities, and providing financial planning and retirenent
pl anning to persons other than the plaintiffs. (Stein § 247;
Glnour § 190; Trinble § 163; Treitz q 186). Although this
all egation is anbiguous as to whether it refers to the individual
menbers of the enterprise or to the enterprise as a whole, at
this stage of the litigation, the Court is obligated to construe
the allegations in the Iight nost favorable to the plaintiff.
HJ., 492 U S. at 249. The Court therefore reads this allegation
as stating that the association-in-fact worked together to engage

in activities other than those at issue in the conplaints.
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Such a construction is consistent with the plaintiffs’
other allegation that the various elenents of the association-in-
fact function as a continuing unit to commt the schene at issue,
as well as to earn noney by providing financial planning and
i nvestnments to persons other than those who are simlarly
situated to the plaintiffs. (Stein f 246; Glnour Y 189; Trinble
1 162; Treitz § 185). The Court accordingly finds that the
plaintiffs have adequately pled the third and final essenti al

attribute of a RICO enterprise.

b. Conduct or Participation

A plaintiff bringing a section 1962(c) claimmnust not
only show that an enterprise exists, but that each defendant
conducted or participated in the conduct of the enterprise’s

affairs.® The Suprene Court has interpreted the “conduct or

° Courts have also required section 1962(c) plaintiffs to show
that the defendant is distinct fromthe alleged enterprise. This
requi renent stens fromthe statute’ s | anguage that the “person”
sued nust be “enpl oyed by or associated with” an enterprise.
Because an enterprise cannot logically enploy or associate with
itself, the defendant nust be distinct fromthe alleged
enterprise. Brittinghamv. Mbil Corp., 943 F.2d 297, 300 (3d
Cr. 1991) (citing B.F. Hrsch v. Enright Ref. Co., 751 F.2d 628,
633-634 (3d Cir. 1984)).

Wen a defendant is a corporation, the alleged enterprise
“must be nore than an association of individuals or entities
conducting the normal affairs” of that corporation. Brittingham
943 F.2d at 301. In Brittingham the plaintiffs brought a
section 1962(c) claimagainst Mobil QI Corporation and its
subsidiary for m srepresenting the degradable qualities of a |line
of trash bags. 1d. at 299. The plaintiffs alleged an
associ ation-in-fact enterprise consisting of Mbil, its
subsidiary, and the advertising agencies that they had hired to
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participation” elenent to require a plaintiff to allege that a
def endant participated in the operation or managenent of the

enterprise itself. Reves v. Ernst & Young, 507 U. S. 170, 185

(1991); see also Univ. of Mil. at Balt. v. Peat, Marwick, Main &

Co., 996 F.2d 1534, 1539 (3d Cir. 1993) (applying Reves in a

notion to dism ss context).

pronote the trash bags. [d. at 300. Follow ng court-ordered
di scovery on the limted issue of whether the plaintiffs could
denonstrate facts sufficient to sustain the RICO claim the
district court granted the defendants’ notion for sumrary
judgnent on the ground that the alleged enterprise was not
sufficiently distinct fromthe defendants. 1d. at 300.

The Court of Appeals affirned, reasoning that a corporation
must al ways act through its enpl oyees, agents, or affiliated
entities acting on its behalf. [d. at 301. Because the
plaintiffs had produced no evidence indicating that the defendant
corporations took a distinctive role in the alleged racketeering
activity, the court concluded that sunmary judgnment was
appropriate. |1d. at 303. The court reached this decision
despite the plaintiffs’ inclusion of Mbil’s advertising agencies
in the alleged enterprise because “[t] he adverti sing agencies
wer e defendants’ agents, and did no nore than conduct the affairs
of the defendant corporations.” 1d.

At various places in their pending notion, the |Insurance
Conmpany G oup defendants suggest that the allegations of two of
the naned plaintiffs in the Stein conplaint — the Inferreras and
Edwards — fail the person-enterprise distinction because they do
not allege that a | awyer participated in their purchase of an
annuity. Wthout the participation of a | awer, these defendants
argue, such plaintiffs allege an enterprise that consists of
not hi ng nore than an associ ation of the Insurance Conpany G oup’s
agents and affiliated entities conducting the normal affairs of
t he def endant corporations.

The Court will not decide this issue because it concl udes
bel ow that these plaintiffs do not allege any predicate acts of
racketeering activity. The Court, therefore, will dismss the
RICO clains of these plaintiffs on that ground.
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To conduct or participate in the conduct of an
enterprise’s affairs, a defendant nust “have sone part in
directing those affairs.” Reves, 507 U S. at 179. The def endant
need not, however, hold a formal position within an enterprise to

“participate” in its affairs. United States v. Parise, 159 F. 3d

790, 796 (3d Cr. 1998). Indeed, the “conduct or participation”
requi renent “does not Iimt RICOIliability to upper managenent
because ‘an enterprise is operated not just by upper managenent
but also by lower-rung participants in the enterprise who are
under the direction of upper managenent.’” 1d. (quoting Reves,
507 U.S. at 184 (internal quotation marks omtted)). RICO
l[tability may therefore extend to those who knowi ngly further the
illegal ainms of the enterprise by carrying out the directives of

those in control. United States v. Urban, 404 F.3d 754, 769-70

(3d Cr. 2005). In applying Reves, the United States Court of
Appeals for the Third Grcuit has stated that RICO liability wll
apply where there is “a nexus between the person and the conduct
in the affairs of an enterprise.” 1d. at 770.

In the present case, attorneys Winstein and Pl aza
argue that the plaintiffs in Trinble and Treitz fail to all ege
that Weinstein or Plaza participated in the operation or
managenent of the enterprise because these two attorneys did not
participate in the sale of annuities or |egal services.

According to these defendants, the plaintiffs allege that they

retai ned attorney Bohmueller, not Weinstein or Plaza, in
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connection wth their purchase of living trusts. Bohmnueller
therefore is the only attorney who could have participated in the
al | egedly fraudul ent schene.

The Court concludes that the plaintiffs in Trinble and
Treitz have adequately pled that attorneys Winstein and Pl aza
participated in the operation or managenent of the all eged
enterprise. The plaintiffs allege that Bohnueller, \Winstein,
and Pl aza acted in concert to provide |egal services to the
plaintiffs in connection with their purchase of annuities and
other estate planning instrunments. (Trinble § 31; Treitz § 35).
The plaintiffs further allege that Weinstein and Pl aza did so
with the knowl edge that these services were being rendered in
furtherance of the allegedly fraudul ent sales schene. (Irinble
49; Treitz § 59). As explained above, this provision of |egal
services was integral to the allegedly fraudul ent schene, which
was devel oped and overseen by nenbers of the Insurance Conpany
Goup. (Trinble T 177; Treitz Y 200). The plaintiffs in Trinble
and Treitz have therefore adequately pled that Winstein and
Plaza “knowi ngly furthered the illegal ains of the enterprise by
carrying out the directives of those in control,” thereby
denonstrating the requisite nexus between these defendants and
the conduct of the affairs of the enterprise. See U ban, 404

F.3d at 769-70.

48



C. Racket eering Activity

To state a claimunder 8§ 1962(c), a plaintiff nust
al l ege that the defendant conducted the alleged enterprise

through a “pattern of racketeering activity.” See Sedima, 473

U S at 496. A “pattern of racketeering activity” is defined as
the comm ssion of at least two of the predicate offenses |listed
in 18 U S.C. 8 1961(1) within a ten-year period. 18 U S. C. 8§
1961(5). In the present case, the plaintiffs allege that the
def endants engaged in a pattern of mail and wire fraud, which are
anong the “racketeering activities” enunerated in 8§ 1961(1). 18
U.S.C § 1961(1).

The federal mail and wire fraud statutes prohibit the
use of the mail or interstate wires for purposes of carrying out

any schene or artifice to defraud.® See 18 U.S.C. 8§ 1341,

1343; see also Annulli v. Panikkar, 200 F.3d 189, 200 n.9 (3d
Cr. 1999). To state a claimfor mail or wire fraud, a plaintiff
must therefore allege (i) a schene to defraud, and (ii) use of

the mails or interstate wires in furtherance thereof. See United

States v. Pharis, 298 F.3d 228, 234 (3d Cr. 2002).

10 The mail fraud statute, 18 U.S.C. § 1341, nmakes it a crine
to mail or cause to be delivered by mail any matter or thing for
t he purpose of executing, or attenpting to execute, any schene or
artifice to defraud. The wire fraud statute, 18 U S.C. § 1343,
makes it a crine to transmt or cause to be transmtted any
comuni cation by wire, radio, or television in interstate or
foreign commerce for the purpose of executing any schene or
artifice to defraud. Thus, the statutes cover in-state nailings,
but not in-state telephone calls. Annulli v. Panikkar, 200 F. 3d
189, 200 n.9 (3d Cr. 1999).
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Furthernore, where, as here, a plaintiff relies on the
federal mail and wire fraud statutes as the basis for the alleged
RICO violation, the plaintiff’s allegations nust conply with
Federal Rule of G vil Procedure 9(b). Lum 361 F.3d at 223; Fed.
R GCv. P. 9(b). Rule 9(b) requires a plaintiff to plead fraud
with particularity sufficient to place the defendants on notice
of the precise m sconduct with which they are charged, and to

prot ect defendants from spurious charges of fraudul ent behavior.

Seville Indus. Mach. Corp. v. Southnost Mach. Corp., 742 F.2d

786, 791 (3d Cir. 1984). Allegations of date, place, and tine
are adequate to satisfy the Rule, but nothing in the Rule
requires such specificity. 1d. Instead, plaintiffs are free to
use alternative neans of injecting precision and sone neasure of
substantiation into their allegations of fraud. [d. Until a
class is certified, a court nust judge the adequacy of the fraud
all egations solely by reference to the allegations relating to

the naned plaintiffs. Lu 361 F.3d at 225 (citing Rolo v. City

Investing Co. Liquidating Trust, 155 F.3d 644, 659 (3d Gr

1998)).

In the present case, the defendants argue that the
plaintiffs have failed to plead a pattern of racketeering
activity because (i) the plaintiffs’ allegations do not allege a
schenme to defraud, and (ii) the plaintiffs have failed to allege
with sufficient particularity the defendants’ use of the mail or

interstate wires in furtherance thereof.
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(1) Schene to Defraud
A scheme to defraud “need not be fraudulent on its face
but must involve sonme sort of fraudul ent m srepresentations or
om ssions reasonably cal cul ated to deceive persons of ordinary

prudence and conprehension.” United States v. Coyle, 63 F.3d

1239, 1243 (3d Cir. 1995). Noting that the federal mail and wire
fraud statutes have been “expansively construed,” the United
States Court of Appeals for the Third Crcuit has stated that the
schenme need not involve affirmati ve m srepresentations. Kehr

Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1415-16 (3d Cr

1991). The court has stated, however, that the statutory term
“defraud” usually entails the deprivation of sonething of val ue
by “trick, deceit, chicane or overreaching.” 1d.

In the present case, the defendants make two argunents
as to why the plaintiffs have failed to plead a schene to
defraud.'* First, the defendants argue that there was no fraud
because the all eged m srepresentations or om ssions of materi al

fact regarding the characteristics of the annuities were

1 The defendants al so argue that the Inferreras, Ryles, and
Edwards, in particular, fail to plead the schenme to defraud with
sufficient particularity because their allegations are too vague
to permt the Court to discern what all eged m srepresentations
and omi ssions were made to these plaintiffs in connection with
their annuity purchases. The Court will not decide this issue
because it concludes below that these plaintiffs do not allege
any use of the mails or interstate wires in connection with their
pur chase of the Insurance Conpany G oup’s annuities. The Court,
therefore, will dismss the RICO clains of these plaintiffs on

t hat ground.
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contradicted or disclosed in the annuity contracts thensel ves.
And second, the defendants contend that the alleged

m srepresentati on about the annuities’ “suitability” for the
plaintiffs -- a msrepresentation that the plaintiffs contend
lies at the heart of this case -- constitutes a non-actionable
matter of opinion, rather than a fraudul ent m srepresentation of
fact. Because the Court finds that the plaintiffs have
adequately pled a schene to defraud regardl ess of whet her
“suitability” is a msrepresentation of fact or a matter of
opinion, the Court will deny the plaintiffs’ notion to dism ss
wi t hout addressing the “suitability” issue.??

Contrary to the defendants’ contention, the plaintiffs
in the present litigation have adequately pleaded a schene to
defraud despite the fact that many of the all eged
m srepresentati ons and om ssions were contradi cted or disclosed
in the annuity contracts thenselves. According to the
plaintiffs, the schenme called for Sales Goup nenbers to gain the
trust of senior citizens by affirmatively m srepresenting

t henmsel ves as objective estate planning advisers, rather than

12 During oral argunent on the notions to dismss, the
plaintiffs’ |ead counsel asked the Court to ignore the
plaintiffs’ allegation that the defendants m srepresented the
suitability of the annuities in deciding whether the plaintiffs
had stated a claimunder RICO. The plaintiffs do intend to rely
on this allegation when noving for class certification. The
plaintiffs’ |ead counsel asked the Court to refrain from any
deci sion on whether representations about the suitability of the
annuities constitutes fraud until then. Tr. at 89-91.
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comm ssi oned sal espeople. (Stein 1 14-17; Gl nour 91 174-78;

Trinble 1 147-51; Treitz 9§ 170-74). Having gained the trust of

senior citizens, often through visits to their hones, the Sal es
G oup nenbers then allegedly m srepresented the benefits of
living trusts in order to convince senior citizens to purchase
the estate planning instrunents. According to the plaintiffs,

i nstead of mnimzing taxes and avoi ding probate, the living
trusts did nothing nore than offer the sal espeople a conveni ent
way of identifying assets that could be used to purchase the

| nsurance Conpany Group’s annuities. (Stein Y 251-58; G | nour

19 196-202; Trinble Y 171-77; Treitz Y 194-200).

Once the trust of these senior citizens was gai ned and
the avail abl e assets were identified, the Sales G oup nenbers
woul d then recomend that the senior citizens purchase one or
nmore of the Insurance Conpany Group’s annuities. (Stein Y 254-

58; G lnour 1Y 199-203; Trinble Y 172-76; Treitz T 195-99). 1In

the course of selling the annuities, the Sales G oup nenbers were
instructed to omt certain facts relating to the annuities,
including (i) that they were deferred (i.e., that the receipt of
mont hly paynments woul d be deferred), (ii) how |l ong they would be
deferred, and (iii) the existence of surrender charges for early
capital withdrawals. (Stein Y 14, 254, 259; Glnour 1Y 1, 2,

43; Trinble Y 2-6; Treitz Y 2-7). These omnm ssions were

all egedly material because the annuities had deferral periods

that often extended into the plaintiffs’ nineties or beyond.
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(Stein Y 108, 145, 165, 181, 193, 202-03, 206, 212; G lnour 9
163; Trinble T 92; Treitz ¥ 106).

The Court finds that such a schene invol ved
m srepresentati ons and om ssions that are reasonably cal cul ated
to deceive persons of ordinary prudence and conprehension. See
Coyle, 63 F.3d at 1243. Sinply having the plaintiffs sign
annuity contracts that contradict or disclose these all eged
m srepresentations is not enough to change that concl usion.

| ndeed, the two district court cases that the
defendants cite to substantiate their argunment that the annuity
contracts cured the effect of the Sales G oup’ s om ssions and

m srepresentations are not on point. See Warden v. Crown Am

Realty Trust, No. 96-25J, 1999 W. 476996 (WD. Pa. July 6, 1999);

see also Knez Optical, Inc. v. Singer Optical Goup, Inc., No.

94-7582, 1995 W. 649262 (E.D. Pa. Nov. 3, 1995). Warden was a
purported securities fraud class action where the court dism ssed
a cl aimbrought under section 10(b) of the Exchange Act because
the plaintiffs had failed to plead reasonable and justifiable
reliance. MWarden, 1999 WL 476996, at *1. Such reasoning is

i napplicable to the case at hand because the Suprene Court has
specifically stated that justifiable reliance is not an el enent

of the federal nmmil or wire fraud statutes. Neder v. United

States, 527 U S. 1, 24-25 (1999).
Knez is |ikew se inapplicable because it involves an

application of the parol evidence rule. Knez, 1995 W 649262, at
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*4-*6. There, the district court dismssed the plaintiff’s R CO
cl ai ms based on federal mail and wire fraud because the parol
evidence rule barred the court fromconsidering the alleged oral
m srepresentations at issue. 1d. In the present litigation, the
def endants do not argue that the parol evidence rule bars the
court fromconsidering the alleged m srepresentations and
om ssions nade by nenbers of the Sales G oup nenbers.

The Court accordingly finds that the plaintiffs have
adequately pleaded a schene to defraud for purposes of the

federal mail and wire fraud statutes.

(2) Use of the Mails or Wres

To state a claimfor federal mail or wire fraud, a
plaintiff nmust also allege that the defendant used the nails or
interstate wires in furtherance of the schene to defraud. See
Pharis, 298 F.3d at 234. Detailed allegations regarding the
fraudul ent schene overall are not a substitute for detailed

al | egati ons about the acts of mail or wire fraud.'® See Warden v.

13 In Rolo, 155 F.3d 644, the plaintiffs nade “quite detail ed”
al | egations regarding the fraudul ent schene and described the
contents of the mailings in “reasonably specific ternms.” [|d. at

658. The court held, nevertheless, that the plaintiffs failed to
plead mail fraud with particularity because the conplaint did not
specify “when, by whom and to whoma mailing was sent, and the
preci se content of each particular mailing.” 1d. at 659.
Simlarly, in Warden v. Mlelland, 288 F.3d 105 (3d Gr. 2002),

t he conpl ai nt provided a “reasonably clear overall picture of
what had been alleged,” but did “not state clearly how [t he
comuni cations alleged to constitute wire fraud] were fal se or

m sl eadi ng or how they contributed to the alleged fraudul ent
schenme.” [d. at 114. The Court of Appeals instructed the
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McLell and, 288 F.3d 105, 114 (3d Cir. 2002); Rolo, 155 F. 3d at
658-659. Milings and wire comuni cati ons do not have to be
fraudul ent in and of thenselves to conme within the mail and wire

fraud statutes. Schnuck v. United States, 489 U S. 705, 715

(1989). They do not even have to be an essential part of the
fraudul ent schenme; they only need to be “incident to an essenti al
part of the schene.” 1d. at 709-10. Use of the mails or wires
even after noney has been obtained through allegedly fraudul ent
means may cone within the statute if it serves to lull the
alleged victiminto a fal se sense of security and prevent

detection. United States v. Sanpson, 371 U.S. 75, 81 (1962).

The defendant does not have to send the nmailing or wre
communi cation personally. A defendant may be |i abl e where he or
she acts “wth know edge that the use of the mails will follow in
the ordinary course of business, or where such use can reasonably
be foreseen, even though not actually intended.” Pereira v.

United States, 347 U S. 1, 8-9 (1954); United States v. Bentz, 21

F.3d 37, 40 (3d Cir. 1994).

From t hese cases, the Court discerns the follow ng
principle: to properly allege that a defendant commtted an act
of mail or wwre fraud, a plaintiff nust allege facts from which
the Court can infer (i) that the defendant used the mails or

interstate wires as part of a schene to defraud, or (ii) that the

district court to re-examne the conplaint and permt the
plaintiffs to amend if appropriate. 1d.
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mails or interstate wires were used, and that the defendants took
sone action whereby such use was reasonably foreseeable. Many of
t he novi ng defendants argue that the allegations of certain
plaintiffs fail to conply with this requirenent. The Court w |l
exam ne each of these defendants’ argunents in turn.

(a) The Insurance Conpany G oup
Def endant s

The | nsurance Conpany G oup defendants -- AAG AILIC
CMC, |IAMS, and AISG -- argue that the allegations of the Steins,
Inferreras, G lnours, Trinbles, Brennans (Treitz), Lynch, Ryles,
MIler, and Edwards are deficient because these plaintiffs either
(1) fail to allege any use of the mails or interstate wires at
all, or (ii) fail to plead such use with particularity as
required by Rule 9(b). The Court agrees wth the |Insurance
Conpany Goup’s contention that the Inferreras, Ryles, MIller,
and Edwards have failed to adequately plead mail or wire fraud.
The Court finds, however, that the rest of the above-nentioned
plaintiffs have pled the requisite two predicate acts of mail and
wire fraud against the insurance conpani es.

According to the conplaints, the Insurance Conpany
Goup directed the affairs of the alleged association-in-fact,
whi ch operated, at least in part, to execute an allegedly
fraudul ent schenme to sell senior citizens unnecessary and
unsui tabl e estate planning instrunents and annuities. (Stein 11
247, 259; Glnour 1Y 191, 205; Trinble Y 164, 178; Treitz 91
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187, 201). The conplaints describe, in varying detail, how this
schene all egedly induced each plaintiff to purchase one or nore
of the Insurance Conpany Goup’s annuities. (Stein T 98-218;

G lrmour Y 117-71; Trinble Y 82-144; Treitz Y 92-167). Wthin

t hese pl eadings, the Steins, Gl nours, Trinbles, Brennans
(Treitz), and Lynch each identify at |east two separate, specific
uses of the mails or wires that were incident to an essenti al

el ement of this schene (i.e., the sale of the Insurance Conpany
Goup’s annuities).* (l1d.) This use of the mails and interstate
Wi res was a reasonably foreseeabl e consequence of the Insurance

Conpany G oup’s alleged conduct. These plaintiff’s allegations

14 The Steins: (i) Larson’s May 2002 mailing of the Steins’
application to purchase an AILIC annuity to AnerUs; and (ii)
Amer Us’ Decenber 2002 letter to the Steins regarding the
financi al performance of AILIC and the valuation of the Steins’
annuity. (Stein 1Y 107, 114).

Lynch: (i) AmerUs’ April 2003 nmailing of a policy anendnent
to Lynch; (ii) AmerUs’ January 2004 letter to Lynch relating to
her AILIC annuity and the rates at which it could be renewed; and
(ti1) AILIC and AAG s January and March 2005 letters to Lynch
regardi ng certain aspects of her annuity. (Stein 7Y 130, 134,
271).

The Glnours: (i) AILICs mailing of the Glnours’ annuity
policies to M. Strope or Horowitz; and (ii) M. Strope or
Horowtz’'s mailing of the signed annuity policies back to AlLIC
(G lnour 1 224).

The Trinbles: (i) AILICs mailing of the Trinbles’ annuity
policy to Spangler; and (ii) Spangler’s mailing of the signed
annuity policy back to AILIC. (TIrinble f 194).

The Brennans: (i) AILICs mailing of the Trinbles’ annuity
policy to Larson; and (ii) Larson’s mailing of the signed annuity
policy back to AILIC. (Treitz Y 194).
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of federal mail and wire fraud agai nst the I nsurance Conpany are
therefore sufficient to withstand the instant nmotion to dism ss.

See Schnuck, 489 U. S. at 715.

The allegations of the Inferreras, Ryles, Mller, and
Edwar ds, however, fail to plead any predicate acts of mail or
wire fraud. The Inferreras, Ryles, and Edwards do not all ege any
use of the mails or interstate wires at all in connection with
their purchase of the Insurance Conpany Group’ s annuities.
(Stein 91 174-82, 201-09). And although MIler does allege the
use of the mail or interstate wires in connection with his
purchase of an annuity, this use appears to relate to his
purchase of an annuity from Anerican Equity, a corporation that
is neither a defendant in this l[itigation nor related in any way
to the I nsurance Conpany G oup defendants. (Stein Y 183-200).

The Court will accordingly dismss these plaintiffs’ R CO clains.

(b) Bohnueller
Bohruel | er argues that the plaintiffs in the G| nour,

Trinble, and Treitz actions have failed to adequately plead that
he used the mails or interstate wires in furtherance of the

al | eged schene to defraud. According to Bohmueller, these
plaintiffs either do not allege that the attorney used the mails
or interstate wires at all, or they fail to explain how the
attorney’s use of the mails or interstate wires furthered the

al | egedly fraudul ent schene.
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According to the conplaints, Bohmueller participated in
the allegedly fraudul ent schenme to sell the Insurance Conpany
Group’s annuities by, anong other things, know ngly all ow ng
Sal es Group nenbers to use the living-trust creation process as a
way of identifying assets that could be used to purchase
annuities. (G lnour Y 196-201; Trinble 7 169-74; Treitz T 192-
97). Bohmueller’s involvenent in the schene as it relates to the

plaintiffs in Glnour, Trinble, and Treitz is evidenced by the

all eged fact that these plaintiffs all purchased living trusts by
checks made payable to “Bohnueller Law Ofices.” (GIlnour T 129;

Trinble § 93; Treitz § 101). These plaintiffs have each

identified at | east two separate, specific uses of the mails or
wires that were incident to their purchase of the Insurance
Conmpany Group’s annuities (an essential elenent of the schene to
defraud).® These uses of the mails or interstate wires were a
reasonabl y foreseeabl e consequence of Bohnueller’s actions, which
hel ped facilitate the allegedly fraudul ent annuity sales. These

plaintiffs’ allegations of federal mail and wire fraud agai nst

15 The G lrmours: (i) AILICs mailing of the Gl nmours’ annuity
policies to M. Strope or Horowitz; and (ii) M. Strope or
Horowtz’'s mailing of the signed annuity policies back to AlLIC
(G lnour 1 224).

The Trinbles: (i) AILICs mailing of the Trinbles’ annuity
policy to Spangler; and (ii) Spangler’s mailing of the signed
annuity policy back to AILIC. (TIrinble f 194).

The Brennans: (i) AILICs mailing of the Trinbles’ annuity
policy to Larson; and (ii) Larson’s mailing of the signed annuity
policy back to AILIC. (Treitz Y 194).
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Bohnuel l er are therefore sufficient to withstand his nbtion to

di sm ss.

(c) Winstein and Pl aza

Attorney defendants Winstein and Pl aza argue that the
plaintiffs in Trinble and Treitz have failed to all ege that
either attorney commtted the requisite predicate acts of mail or
wire fraud. Winstein contends that the allegations of mail and
wire fraud in Trinble are too vague to satisfy the requirenents
of Rule 9(b), and both Winstein and Pl aza argue that the
allegations in Treitz are deficient because (i) they are too
vague, and (ii) they refer to the conduct of attorney Bohnueller,
not the conduct of Weinstein or Plaza.

The plaintiff in Trinble alleges that Wi nstein was
partners with Bohmueller and acted in concert with Bohrueller to
provide the Trinbles with | egal services, including the
preparation of the Trinbles’ living trust. (Irinble 7 29-32).
The plaintiff in Treitz |likew se alleges that Winstein and Pl aza
acted in concert with Bohnueller to provide |egal services to the
Brennans, including the preparation of the Brennans’ |iving
trust. (Treitz 99 31-36). As explained above, it was reasonably
foreseeabl e that this conduct in furtherance of the alleged
schene to defraud would lead to the use of the mails or

interstate wires. The plaintiffs in Treitz and Trinble have
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t herefore adequately alleged that Winstein and Plaza conmtted

the requisite acts of mail or wire fraud.

(d) The Patriot G oup

The Patriot G oup argues that the plaintiff in G nour
has failed to adequately plead that the Patriot Goup commtted
the requisite predicate acts of federal mail or wire fraud.
According to this defendant, the Gl nour plaintiff’s allegations
of mail and wire fraud (i) are too vague to satisfy Rule 9(b),
and (ii) fail to specify howthe Patriot Goup s use of the mails
or interstate wires furthered the all eged schene to defraud.

The plaintiff in Glnmour has all eged nunerous specific
i nstances of the Patriot Goup’ s use of the nmail or interstate
wires in furtherance of the alleged schene to defraud. For
exanple, the plaintiff alleges that in May of 2001, the Patri ot
Group, through its sales agent M. Strope, nmailed the G| nmours’
Al LI C annuity applications fromthe Patriot G oup s Pennsylvani a
office to AILIC s Kansas office. (G I nour Arended RI CO Case
Statenent No. 4(ff)(1)). The plaintiff also alleges that on June
29, 2001, the Patriot Goup, through M. Strope, nailed the
G I nours’ signed policy delivery receipt fromthe Patriot Goup’s
Pennsyl vania office to AILIC. (G I nour Arended RI CO Case
Statenent No. 4(ff)(21)). Although these nmailings are not
fraudul ent in and of thenselves, they were done incident to an

essential part of the schene (i.e., the sale of the Insurance
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Conmpany Goup’s annuities). The Court therefore finds that the
plaintiff in Glnmour has alleged that the Patriot G oup
participated in the requisite predicate acts of mail or wire

fraud. See Schnuck, 489 U.S. at 709-10, 715.

(3) Injury to Business or Property

A plaintiff has standing to bring a RICO claimif, and
can recover only to the extent that, he has been injured in his
busi ness or property by the conduct constituting the violation.
Sedima, 473 U.S. at 496. As explained by the United States Court
of Appeals for the Third Circuit, this “injury to business or
property” element of a RRCOclaimrequires the plaintiff to plead
a concrete financial |loss and not nere injury to a val uabl e,

i ntangi ble property interest. See Maio v. Aetna, Inc., 221 F. 3d

472, 483 (3d Cir. 2000).

The defendants argue that the plaintiffs |ack standing
to bring a RICO cl ai m because they have failed to all ege any
concrete financial loss. According to the defendants, the
plaintiffs’ alleged injury -- that they were fraudul ently induced
to purchase annuities whose undi scl osed deferral periods and
surrender charges tied up their noney and deprived t hem of
current incone -- is not the type of concrete financial |oss that
RI CO s standi ng requi renment demands.

As a prelimnary matter, this argunment ignores the

all eged fact that nost of the plaintiffs were fraudulently
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i nduced to purchase living trusts for which they had no actual
use. This paynent of between $600 and $2,000 for a usel ess
estate planning instrunment constitutes the type of actual
monetary loss that is sufficient to satisfy RRCO s injury
requi renent. See Maio, 221 F.3d at 483-84. By virtue of this
all egation alone, the Steins, Prices, Gl nmours, Trinbles,

Brennans (Treitz), Lynch, Healy, Ryles, and M|l er have standing

to bring RRCOclainms. (Stein Y 105, 125, 140, 163, 179, 191
259; Gl nour T 129, 205; Trinble Y 93, 178; Treitz |7 101
201).

More inportantly, the plaintiffs’ allegation that they
were fraudulently induced to purchase annuities that had
undi scl osed deferral periods and surrender charges does, in fact,
constitute the type of concrete financial loss that is sufficient
to confer standing under RICO

In Maio, the plaintiffs alleged that the defendant,
Aetna, engaged in a fraudul ent schene to induce individuals to
purchase their health insurance by, anong other things,
representing that its insureds would receive “high quality”
health care from physicians. Miio, 221 F.3d at 474-78. In
reality, Aetna’s internal policies restricted the physicians’
ability to provide the health care that the plaintiffs were
prom sed. 1d. at 474-79. The plaintiffs clained that their
injury consisted of the difference in value between the “high

quality” health insurance prom sed and the “inferior” health
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i nsurance actually received. 1d. at 486. The plaintiffs did not
all ege that they suffered any personal injuries, were denied
necessary benefits, or received inferior care. |1d. at 485.
According to the plaintiffs, their financial |oss was not
dependant upon individualized allegations concerning the |evel or
adequacy of the care that each plaintiff received under Aetna’s
plan. |d. at 487. Rather, the plaintiffs’ injury consisted
solely of the financial |osses that they incurred by paying too
much for their enrollnment in Aetna’'s “inferior” health plan. 1d.
at 485.

The Court of Appeals rejected this theory, holding that
the plaintiffs could not establish that they suffered a tangible
econom ¢ harm conpensabl e under RICO. 1d. at 488. According to
the court, absent allegations that Aetna failed to provide
sufficient health insurance coverage in the sense that their
i nsureds received i nadequate, inferior, or delayed nedi cal
treatnent, there was no factual basis for the plaintiffs
all egation that they had been injured in their “property” because
the health insurance they received was inferior, and therefore
worth | ess, than what they paid for it. Id.

The Court reached this concl usion because the
plaintiffs’ property interest in their health insurance coverage
took the formof a contractual right to receive a certain |eve
of benefits fromAetna. 1d. at 490. The contours of this

contractual right was defined by the parties’ contractual
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agreenent as well as Aetna s extra-contractual prom se to provide
“high quality” health care. 1d. at 491. It inexorably followed,
the court reasoned, that the plaintiffs could not establish a
RICO injury absent proof that Aetna failed to performunder the
parties’ arrangenent. 1d. at 490.

In the present case, the plaintiffs allege that they
were injured in connection with their purchase of the Insurance
Conpany G oup’s annuities. (Stein T 273, Glnour T 228; Trinble
9 198; Treitz § 221). These annuities, |like the health insurance
policies in Maio, took the formof contractual rights to receive
certain benefits. (Stein 1 62). To establish a RICOinjury, the
plaintiffs nust therefore allege that the defendants failed to
perform under the parties’ arrangenent. Mo, 221 F. 3d at 490.
The plaintiffs have alleged such a failure to perform

According to the conplaints, the Sal es G oup nenbers
i nduced the plaintiffs to purchase the annuities wthout
di sclosing that the annuities contained deferral periods and
surrender charges. (Stein Y 109, 127-28, 146-47, 149-50, 166,
174, 183, 193-94, 205-06, 216-17; Glnour § 134; Trinble § 95;

Treitz 9 107). The plaintiffs’ injury therefore consists of the

difference in value between the annuities that they were prom sed
(those without deferral periods and surrender charges) and the
annuities that they actually received (those with deferral

peri ods and surrender charges).
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Al t hough this damages theory appears simlar to that
whi ch was posited by the plaintiffs in Maio, it contains one
critical difference. |In Mo, the contracts at issue were for
the provision of “high quality” health care services. Mo, 221
F.3d at 485. According to the court, the plaintiffs failed to
plead a RICO injury because the plaintiffs did not allege that
they had actually received health care that was inferior to that
whi ch they were promsed. 1d. at 488. Here, on the other hand,
the contracts at issue were for the right to collect future
paynents, as well as the right to convert their contracts back
into cash. (Stein 1 62-67). These rights were inpaired by the
undi scl osed deferral periods and surrender charges. The
plaintiffs in the present litigation have alleged that they
actually received |l ess than what they were prom sed.

The plaintiffs therefore have standi ng under RI CO and
may recover to the extent that they were harnmed by the
undi scl osed deferral periods and surrender charges. Sedinma, 473

U S. at 496.

2. Cl ai m Under Section 1962(d)

The defendants argue that the plaintiffs’ Rl CO
conspiracy claimunder 18 U.S.C. 8§ 1962(d) should be dism ssed
because the plaintiffs have failed to plead an underlying

vi ol ation of section 1962(c).
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To state a RI CO conspiracy claimunder section 1962(d),
a plaintiff nust allege (i) an agreenent to commit the predicate
acts of fraud, and (ii) know edge that those acts were part of a
pattern of racketeering activity conducted in such a way as to

vi ol ate section 1962(a), (b), or (c). Rose v. Bartle, 871 F. 2d

331, 366 (3d Cir. 1989). A section 1962(d) claimcannot be
pursued where there is no cognizable RICO enterprise or pattern
of racketeering activity alleged by the defendant or co-
conspirators. See Lum 361 F.3d at 227 n.5 (“Any clai munder
section 1962(d) based on conspiracy to violate the other
subsections of section 1962 nmust fail if the substantive clains
are thensel ves deficient.”).

In the present case, the Court has dism ssed the
section 1962(c) clains of the Inferreras, Ryles, MIller, and
Edwar ds because these plaintiffs have failed to plead the
requi site pattern of racketeering activity. The Court wll
accordingly dismss their clains under 1962(d), as well. Because
the Court has concluded that the rest of the plaintiffs have
stated valid RI CO cl ai ns under section 1962(c), it will deny the
defendants’ notion to dism ss their Rl CO conspiracy clains.

3. Whet her the McCarron-Ferguson Act Bars the
Plaintiffs” RICO d ai ns

The defendants argue that the MCarron-Ferguson Act, 15
US C 88 1011, et seq., bars the plaintiffs’ R CO clains insofar

as these clains are based on allegations that the annuities are
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per se unsuitable and fraudul ently designed. Because the Court
has declined to address the plaintiffs’ allegations of per se
unsuitability in this opinion, the Court wll not address this

ar gunent .

C. State Law d ai ns'®

16 Al t hough neither the Supreme Court nor the United States
Court of Appeals for the Third Crcuit has explicitly ruled on
the issue, it appears that in MDL proceedi ngs the transferee
court applies the choice-of-law rules that would govern in the
transferor forum Smith v. Waste Mgnt., Inc., 407 F.3d 381, 384
n.1 (5th Cr. 2005); Inre Rezulin Prod. Liab. Litig., 392 F
Supp. 2d 597, 606 (S.D.N. Y. 2005); Inre Diet Drugs Prod. Liab.
Litig., MDL-1203, No. 03-20284, 2004 W 1925010, at *1 (E.D. Pa.
Aug. 30, 2004).

In this case, suits brought by the Inferreras and Edwards
were transferred to this Court from California and Fl ori da,
respectively. The Court nust therefore apply the choice-of-Iaw
rules fromCalifornia and Florida to determ ne which state’s | aws
govern these clainms. 1|In addition, the Court nust |ook at
Pennsyl vani a’s choi ce-of-law rules to determ ne which state’s
| aws govern the rest of the plaintiffs’ clains, all of which are
contained in conplaints that were originally filed in this Court.

The Court finds that the choice-of-law rul es of
Pennsyl vania, Florida, and California all require application of
the laws of the jurisdictions where the transactions, m sconduct,
and injuries allegedly occurred. See Huber v. Taylor, 469 F.3d
67, 74-81 (3d Cir. 2006); see also Trunpet Vine Inv., N V. v.
Union Capital Partners I, Inc., 92 F.3d 1110, 1116 (1ith GCr
1996) ; Waggoner v. Snow, Becker, Kroll, Klaris & Krauss, 991 F.2d
1501, 1508 (9th Gr. 1993). In this case, those states are
Pennsyl vani a, Florida, and California.

Bef ore a choi ce-of -1 aw question ari ses, however, there nust
first be a true conflict between the potentially applicable
bodi es of |law. Huber, 469 F.3d at 74. |If there is no conflict,
then the district court may refer interchangeably to the | aws of
the states whose | aws potentially apply. 1d. In the present
case, the parties do not argue, and the Court does not find, that
there is a true conflict between the | aws of Pennsyl vani a,
Florida, and California with regard to breach of fiduciary duty,
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1. Statute of Limtations

The I nsurance Conpany G oup defendants, the EPAC
def endants (EPAC, Larson, M. Strope, and Krygowski), and
Bohruel | er argue that many of the plaintiffs’ tort clains against
them are barred by Pennsylvania s two-year statute of limtations
on such causes of action. These plaintiffs respond by arguing
that their tort clains are tinely because the del ayed di scovery
doctrine tolls the applicable statute of limtations.

Al though ordinarily treated as an affirmati ve defense,
failure to conply with the applicable statute of Iimtations may
be raised on a notion to dismss where the allegations nade on
the face of the conplaint show that the cause of action is tine-

bar r ed. Benak v. Alliance Capital Mynt., L.P., 435 F.3d 396, 400

n.14 (3d Cr. 2006). In Pennsylvania, tort clains are subject to
a two-year statute of limtations. 42 Pa. Cons. Stat. 8 5524(7)
(2004). This limtations period begins to run as soon as the
right to institute and maintain a suit arises, which, as a

general rule, is when the injury was inflicted. Drelles v. Mrs.

negl i gence, or unjust enrichnment (the only state | aw clains

all eged by the Inferreras and Edwards). See, e.qg., eToll, Inc.
v. Elias/Savion Adver., Inc., 811 A 2d 10, 22 (Pa. Super. C
2002) (discussing the requirenents for the establishnment of a
fact-specific fiduciary duty); City Solutions, Inc. v. Cear
Channel Commt’ns, Inc., 201 F. Supp. 2d 1048, 1050 (N.D. Cal.
2002); see also Lanz v. Resolution Trust Corp., 764 F. Supp. 176,
179 (S.D. Fla. 1991) (sane);.

The Court will therefore refer to these states’ | aws
i nt erchangeably in addressing these clains.
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Life Ins. Co., 881 A 2d 822, 831 (Pa. Super. C. 2005). M stake,

m sunder st andi ng, or |ack of know edge in thenselves do not tol

the running of the statute. See Pocono Int’|l Raceway, Inc. v.

Pocono Produce, Inc., 468 A 2d 468, 471 (Pa. 1983).

The del ayed di scovery doctrine is an exception to the
general rule that a cause of action begins to run at the tinme of
injury. 1d. This doctrine excludes fromconsideration the tine
during which a party who has not suffered an i medi ately
ascertainable injury remains “reasonably unaware” of the facts
and circunstances surrounding his claim Drelles, 881 A 2d at
831. The key point that gives rise to the doctrine’ s application
is the inability of the injured party, despite the exercise of
“reasonabl e diligence,” to know that he has been injured and by
what cause. 1d. Although the test for “reasonable diligence” is
objective, “[i]t i1s sufficiently flexible to take into account
the differences between persons and their capacity to neet
certain situations and the circunstances confronting themat the

time in question.” Fine v. Checcio, 870 A 2d 850, 858 (Pa.

2005). Because this inquiry is “fact-driven,” the determ nation
of whether an individual plaintiff has exercised “reasonabl e
diligence” is ordinarily left to the jury. See id.

In the present case, the Insurance Conpany G oup
def endants, the EPAC defendants (EPAC, Larson, M. Strope, and
Krygowski ), and Bohmuel | er argue that the statute of limtations

on the plaintiffs’ tort clainms against them began running on the
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date the plaintiffs purchased their annuities. On that date,
each plaintiff received his or her annuity contract, which

all egedly contradicted or disclosed all the alleged

m srepresentati ons and om ssions that induced the plaintiff to
purchase the annuities. According to these defendants, the tort
clains of the Steins, Prices, Glnours, Trinbles, Brennans
(Treitz), Lynch, and Healy should be dism ssed because nore than
two years el apsed between their annuity purchase and the date on
which they filed suit.

The Court finds that the conplaints, on their face, do
not show that these plaintiffs’ clains are tinme-barred. Although
nore than two years passed between the date on which these
plaintiffs purchased their annuities (and therefore received
their annuity contracts) and the date on which they filed suit,
it is unclear whether these plaintiffs failed to exercise
“reasonabl e diligence” in apprising thenselves of their clains.
The conplaints allege that the Sales G oup nenbers gai ned these
plaintiffs’ trust so that the plaintiffs would rely solely upon
their representations (and om ssions) when deci ding whether to
purchase an annuity. (Stein Y 14-23; Glnour Y 194-99; Trinble
19 167-73; Treitz 99 190-96). Furthernore, the conplaints allege
that even if these plaintiffs had tried to read the annuity
contract, the contracts thensel ves were so conplex that they were
insufficient to apprise these plaintiffs of their clains. (Stein
19 11, 69-71; Glnmour Y 165).
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The Court therefore will not dismss these plaintiffs’

tort clainms on the ground that they are tinme-barred.

2. Breach of Fiduciary Duty

The I nsurance Conpany defendants, EPAC defendants
(EPAC, Larson, M. Strope, and Krygowski), and Attorney G oup
def endants (Bohrnueller, Winstein, and Plaza) argue that the
plaintiffs’ clains against themfor breach of fiduciary duty
shoul d be di sm ssed because the plaintiffs have failed to plead
the existence of a fiduciary relationship. The plaintiffs
respond by arguing that a fiduciary relationship arose fromthe
relationship of trust that the Sal es Group nmenbers created in
connection with the allegedly fraudul ent sales schenme. The
plaintiffs further allege that any breach of this fiduciary
relationship is attributable to both the I nsurance Conpany G oup
def endants and the Attorney G oup defendants because the
sal espeopl e were acting on their behal f.

A fiduciary relationship may arise “where by virtue of
the respective strength and weakness of the parties, one has a
power to take advantage of or exercise undue influence over the

other.” eToll, Inc. v. Elias/Savion Adver., Inc., 811 A 2d 10,

22 (Pa. Super. C. 2002). The critical question in determning
whet her such a relationship exists is whether the relationship
goes beyond nere reliance on superior skill and into a

rel ati onship characterized by “overmastering influence” on one
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si de or “weakness, dependence, or trust, justifiably reposed,” on

the other. 1d. at 23 (citing Basile v. H& R Block, 777 A 2d 95,

101 (Pa. Super. C. 2001)). Such a relationship may arise, for
exanpl e, when one occupies toward another a position of adviser
or counselor. Basile, 777 A 2d at 102. Individuals who purport
to give business advice “may engender confidential relations if
others, by virtue of their own weakness or inability, the

advi ser’s pretense or expertise, or a conbination of both, invest
such a level of trust that they seek no other counsel.” 1d. Any
breaches of this duty by an agent nay be attributed to his
principal, so long as the agent is acting within the scope of his

agency. See Aiello v. Ed Saxe Real Estate, Inc., 499 A 2d 282,

285 (Pa. 1985).

In the present case, the plaintiffs allege that the
menbers of the Sales Goup, acting on behalf of the Insurance
Conpany Goup and the Attorney G oup, held thensel ves out at al
tinmes as experts in estate planning and as associ ates of | awers.
The sal es agents further gained the trust of the defendants by
conferring on thenselves imaginary titles, such as “Certified
El der Adviser.” (Stein 1 14-23; G lnmour T 194-200; Trinble 19
167-73; Treitz 97 190-96). Wth their true identities cloaked,
the Sales Group nenbers then conducted infornational
presentations, often foll owed by in-hone visits, where the
sal espeopl e ostensibly offered the plaintiffs disinterested

financial advice. (ld.) At these presentations and in-hone
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visits, the Sales G oup nenbers recomended that the plaintiffs,
all of whomwere senior citizens, use any avail able assets to
purchase annuities. (Stein Y 108, 145, 165, 181, 193, 202-03,
206, 212, 254-58; Glnour 1Y 163, 199-203; Trinble Y 92, 172-76;
Treitz Y 106, 195-99). The Court finds that these all egations
are sufficient to plead the existence of a fiduciary

rel ati onship.

3. Neqgl i gent Supervi si on

The I nsurance Conpany G oup defendants, Winstein, and
Pl aza argue that the plaintiffs’ clains against themfor
negl i gent supervi sion should be dism ssed because (i) the
plaintiffs have failed to plead the el enments of a negligent
supervision claim (ii) the plaintiffs cannot predicate a
negligence claimon suitability, and (iii) the econom c |oss
doctrine bars the plaintiffs’ clains.

A claimfor negligent supervision provides a renedy for
injuries to third parties who woul d ot herwi se be forecl osed from
recovery under the principal-agent doctrine of respondeat
superior because the wongful acts of enployees in these cases
are likely to be outside the scope of enploynent or not in

furtherance of the principal’s business. Heller v. Patwil Hones,

Inc., 713 A 2d 105, 107 (Pa. Super. C. 1998); see also I RPC

Inc. v. Hudson United Bancorp., No. 0474, 2002 W. 372945, at *4

(Pa. Com PlI. Jan. 18, 2002) (noting that an enpl oyee acting
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outside the scope of his enploynent is an elenment of a claimfor
negl i gent supervi sion).

In the present case, the plaintiffs have alleged
t hroughout their conplaints that the Sal es G oup nenbers were
acting under the direction of the Insurance Conpany G oup and
Attorney Goup to further the allegedly fraudul ent schene.

(Stein 1 14-16, 250; Glnour § 194; Trinble § 167; Treitz

190). Nowhere in the conplaints do the plaintiffs allege that
the Sales Group nenbers were acting outside the scope of their
agency. The Court will accordingly dismss the plaintiffs’

cl ai ns agai nst the I nsurance Conpany G oup defendants, Wi nstein,

and Pl aza for negligent supervision.

4. Unj ust Enri chnent

To state a claimfor unjust enrichment, a plaintiff
must allege (i) that the plaintiff conferred a benefit on the
defendant, (ii) that the defendant appreciated the benefit, and
(i) that the defendant accepted and retained the benefit under
ci rcunst ances such that it would be inequitable for defendant to

retain the benefit w thout paynent of value. Mtchell v. Mbore,

729 A 2d 1200, 1202 (Pa. Super. 1999). A claimfor unjust
enrichment is defeated by the existence of an enforceable and

bi ndi ng contract. Schott v. Westinghouse Elec. Corp., 259 A 2d

443, 448 (Pa. 1969); see also Matter of Penn Ctr. Transp. Co.,

831 F.2d 1221, 1230 (3d Cir. 1987) (finding that a plaintiff
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cannot maintain a claimof unjust enrichment when an express
contract existed on the sanme subject). A plaintiff my, however,
plead in the alternative when the validity of a contract is in

guestion. See Indep. Enter. Inc. v. Pittsburgh Water & Sewer

Auth., 103 F.3d 1165, 1175 (3d G r. 1997).

The I nsurance Conpany G oup defendants and the EPAC
def endants (EPAC, Larson, M. Strope, and Krygowski) argue that
the plaintiffs’ clainms against themfor unjust enrichnment should
be di sm ssed because the parties’ relationships are governed by
the annuity contracts. The plaintiffs in the Stein class action
conpl aint respond by arguing that their clainms for unjust
enrichnment should not be di sm ssed because the annuity contracts
were procured by fraud and nmay therefore be invalid. This
argunent is consistent with these plaintiffs’ prayer for relief,
whi ch seeks a return of all amounts paid for the defendants’
products. (Stein ¥ 300b). Because these plaintiffs challenge
the enforceability of the annuity contracts, the Court will not
dism ss their claimfor unjust enrichnment at this tine.

The plaintiffs in the Glnour, Brennan, and Treitz

i ndi vi dual actions argue that their clains for unjust enrichnent
shoul d not be di sm ssed because the clains are pled in the

alternative to their breach of contract clains.! These

o In contrast to the Stein plaintiffs, the plaintiffs in
Glnmour, Trinble, and Treitz do not contest the validity of the
annuity contracts.

77



plaintiffs’ breach of contract clains arise froman all eged
prom se made by nenbers of the Sales G oup, on behalf of the

| nsurance Conpany G oup defendants, to provide these plaintiffs
wWth estate planning services. As will be discussed nore fully
bel ow, these plaintiffs have failed to state a claimfor breach

of contract. The Glnmour, Trinble, and Treitz plaintiffs,

however, have failed to plead that they conferred any benefit on
t he I nsurance Conpany G oup or EPAC defendants in exchange for
this prom se to provide estate planning services. Indeed, the
only benefits that these plaintiffs allegedly conferred on the

i nsurance conpani es and sal espeople were paynents made in
connection with the plaintiffs’ purchases of annuities. The
plaintiffs’ relationship with these defendants is therefore
governed by the annuity contracts. The Court will accordingly

dismss the Glnmour, Trinble, and Treitz plaintiffs’ clainms for

unj ust enrichnent against the Insurance Conpany G oup and EPAC
def endant s.

Wei nstein and Pl aza argue that the clains against them
for unjust enrichnment should be dism ssed because the plaintiffs
have failed to plead that the attorneys conferred a benefit on
them The plaintiffs respond by pointing to their allegations
that these attorneys acted in concert with, and shared fees wth,
attorney Bohnueller, who received noney fromthe plaintiffs in
connection with their purchase of living trusts. (Trinble Y 29-

32; Treitz 99 31-36). The Court finds that this allegation is
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sufficient to denonstrate that the plaintiffs conferred a benefit
on Weinstein and Plaza. The Court will accordingly deny these
def endants’ notion on this ground.

5. Fraudul ent M srepresentation and Negli gent
M srepresentation

The I nsurance Conpany G oup defendants, EPAC defendants
(EPAC, Larson, M. Strope, and Krygowski), Winstein, and Plaza
argue that the plaintiffs’ clainms against themfor fraudul ent and
negl i gent m srepresentation should be di sm ssed because the
plaintiffs (i) have failed to plead justifiable reliance on the
al l eged m srepresentations, and (ii) have failed to plead these
claims with the particularity required by Rule 9(b).

To state a claimfor either fraudul ent or negligent

m srepresentation, a plaintiff nust plead justifiable reliance.

See Bortz v. Noon, 729 A 2d 555, 560-61 (Pa. 1999) (listing the
essential elenments of both fraudul ent and negli gent
m srepresentation). To be justifiable, reliance upon the

representati on of another nust be reasonable. Porreco v.

Porreco, 811 A 2d 566, 571 (Pa. 2002). This “reasonabl eness” may
be affected by the nature of the relationship between the
parties.

Clainms for fraudul ent m srepresentation nust neet the
hei ght ened pl eadi ng standard set forth in Federal Rule 9(Db).
Al t hough Rule 9(b) does not govern clains of negligent

m srepresentation, district courts in this circuit have generally
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required “a degree of specificity.” See, e.qg., Floyd v. Brown &

WIlianmson Tobacco Corp., 159 F. Supp. 2d 823, 834 (E.D. Pa.

2001); see also S. Ocean Seafood Co. v. Holt Cargo Sys., Inc.,

No. 96-5217, 1997 W. 539763, at *11 n.23 (E. D. Pa. Aug. 11
1997). The United States Court of Appeals for the Third Crcuit
has cautioned that in applying Rule 9(b) pleading requirenents,
courts should be sensitive to the fact that an overly stringent
application of the Rule “nay permt sophisticated defrauders to

successfully conceal the details of their fraud.” See Shapiro v.

UWB Fin. Corp., 964 F.2d 272, 284 (3d Cir. 1992).

Pennsyl vani a has adopted the Restatenent (Second) of
Agency regarding the liability of a principal for the tortious

m srepresentations of his agents. Bolus v. United Penn Bank, 525

A 2d 1215, 1223-24 (Pa. Super. C. 1987). Under the Restatenent,
“Ia] principal is subject to liability for |oss caused to anot her
by the other’s reliance upon a tortious representation of a
servant or other agent, if the representation is: (a) authorized,
(b) apparently authorized; or (c) within the power of the agent
to make for the principal.” 1d. (quoting the Restatenent
(Second) of Agency 8§ 257 (1958)).

In the present case, the Court has already concl uded
that the plaintiffs in the individual actions state a clai munder
RICO  This conclusion applies equally to the Rule 9(b) arugnent
here. As to justifiable reliance, the plaintiffs adequately

all ege such reliance, that is usually a jury question.
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6. Cvil Conspiracy

The plaintiffs in the individual actions have all eged
civil conspiracy. The Insurance Conpany G oup defendants and
Wei nstein and Pl aza have noved to dismss. The Court will deny
t he notions.

In order to state a claimfor conspiracy under
Pennsylvania law, a plaintiff nmust allege: “(1) a conbination of
two or nore persons acting with a common purpose to do an
unlawful act or to do a lawful act by unlawful nmeans or for an
unl awf ul purpose; (2) an overt act done in pursuance of the

comon purpose; and (3) actual |egal damage.” MKeeman v.

Corestates Bank, N. A, 751 A 2d 655, 660 (Pa. Super. C. 2000)
(citations omtted).

As set out above in the section addressing the adequacy
of the RICO all egations, the conplaint contains sufficient
allegations to fulfill the three essential elenents of a

conspiracy claim

7. Pr of essi onal Negl i gence

The attorney defendants argue that the plaintiffs’
pr of essi onal negligence clains against themin the individual
actions should be di sm ssed because the attorney defendants never
entered into any professional relationship with the plaintiffs.
The plaintiffs respond that the attorney defendants directly

performed estate planning services for the plaintiffs.
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Under Pennsylvania law, clients may bring tort actions
agai nst professionals who do not provide the client with services
consistent wth the standard expected of the profession.

Pr of essi onal negligence actions can be maintai ned only agai nst
persons |licensed in Pennsylvania or another state as: (1) health
care providers are defined in 40 Pa. Cons. Stat. 8§ 1303.503; (2)
accountants; (3) architects; (4) chiropractors; (5) dentists; (6)
engi neers or |and surveyors; (7) nurses; (8) optonetrists; (9)
phar maci sts; (10) physical therapists; (11) psychologists; (12)
veterinarians; or (13) attorneys. Pa. R Gv. P. 1042.1. The
el ements of a professional negligence claimagainst an attorney
are: 1) enploynent of the attorney or other basis for duty; 2)
the failure of the attorney to exercise ordinary skill and

know edge; and 3) that such failure proxi mtely caused damage to

the plaintiff. Kituskie v. Corbman, 714 A 2d 1027, 1030 (1998).

Here, the plaintiffs allege that the attorney
def endants provided themw th | egal advice and owed t hem conmon
| aw duties to provide conpetent, know edgeabl e | egal

representation. (Glnour 1Y 262-63; Trinble Y 233-34; Treitz Y

245-46). The plaintiffs claimthat attorney defendants breached
those duties by failing to consult with plaintiffs, failing to
adequately review i nvestnent vehicles, and failing to disclose
the rel ati onshi ps between the attorney defendants and the ot her
def endants, anong other allegations. (G lnour § 265; Trinble §

236; Treitz § 248). The plaintiffs claimthat they suffered
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damages due to the professional negligence of the attorney
defendants. The Court finds that these allegations are
sufficient to plead professional negligence against the attorney
def endant s.

Def endant Weinstein clains that plaintiff Trinble has
filed a defective certificate of nerit and that his clains should
be di sm ssed on that ground. Pennsylvania Rule of Cvil
Procedure 1042.3 requires the filing of a certificate of nerit
“[i1]n any action based upon an allegation that a |icensed
pr of essi onal deviated from an accepted professional standard.”
Pa. R Gv. P. 1042.3(a). A separate certificate of nerit nust
be filed against each defendant. Pa. R GCv. P. 1042. 3(b).
Plaintiff Trinble grouped defendant Weinstein and the Winstein
Law O fices together wwth “John Does 1-10 (Bohnueller Partners).”
The Court is satisfied with the validity of the certificate of
merit. The Court considers Winstein and the “Winstein Law
O fices” to be the sane entity. The addition of the John Does
does not invalidate the certificate.

In addition, plaintiff Trinble alleges a second count
of professional negligence against all defendants. The
all egations are duplicative as to the attorney defendants. The
ot her defendants (the I nsurance Conpany G oup defendants, the
Patriot Group, and Spangler) are not |icensed professionals under
Pa. R CGv. P. 1042.1, and therefore the professional negligence

cl ai m cannot be maintained. G|l nmour v. Bohnueller, No. Cv. A
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04- 2535, 2005 W 241181 (E.D. Pa. Jan. 27, 2005). The Court

dism sses this claim

8. Breach of Contract

The plaintiffs in the individual cases allege that they
entered into an agreenent with the defendants whereby the
plaintiffs specifically instructed the defendants to provide
estate planning that would result in tax and estate benefits,
tax-free and ot herw se beneficial investnents, and living trusts
that would avoid probate. (Glrmour § 273; Trinble T 240; Trietz
1 270). The plaintiffs allege that the defendants breached those
agreenents by failing to deliver the agreed-upon services and
that the plaintiffs suffered damages as a result. The |Insurance
Conmpany G oup defendants, attorney defendants Wi nstein and
Plaza, and the Patriot Goup (as to Plaintiff G I nour) nove for
dism ssal. They contend that there is no such contract and that
the plaintiffs’ allegations are too vague to constitute essenti al
ternmns.

Under Pennsylvania |law, a claimfor breach of contract
nmust allege the following three elenents: “(1) the existence of a
contract, including its essential ternms, (2) a breach of a duty
i nposed by the contract, and (3) resultant damages.” Onicron

Sys., Inc. V. Winer, 860 A 2d 554, 564 (Pa. Super. C. 2004)

(citation omtted). An enforceable contract exists where the

parti es reached a nutual agreenent, exchanged consi deration, and
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set forth the ternms of their bargain with sufficient clarity.

See Biddle v. Johnsonbaugh, 664 A 2d 159, 163 (Pa. Super. C

1995) (citation omtted).

The Trinble and Treitz conplaints fail to state the
specific identities of the defendants who entered into the
contracts.® Gl nour does allege that the Sal es Agent G oup
def endants acted as contracting agents for Bohnueller and the
| nsurance G oup Conpany defendants, but all the plaintiffs fai
to specify what consideration supported the contract and what the
plaintiffs’ duties were under the contract. The plaintiffs’
all egations restate the basic wongs laid out in the rest of the
conpl aints but do not specifically plead the contract’ s essenti al

terms, as required in CoreStates, 723 A 2d at 1058. This is

insufficient to establish the existence of the contract.

Therefore, the plaintiffs’ breach of contract clains
are insufficient to establish a cause of action agai nst any of
t he defendants, and the defendants’ notions to dism ss these

clains are granted.

8 In his reply brief Plaintiff Trinble nanes M. Strope as the
agent for Weinstein and Spangler as the agent for the Insurance
G oup defendants. This information does not appear in Trinble’'s
anended conpl aint, however, and the Court will not take notice of
it.
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9. Violation of the Pennsylvania Unfair Trade
Practi ces and Consuner Protection Law

The plaintiffs claimthat all of the defendants
vi ol ated the Pennsylvania Unfair Trade Practices and Consuner
Protection Law (“UTPCPL” or “Consumer Protection Law’) in
perform ng estate, asset, and tax services for the plaintiffs in
a deceptive manner |likely to cause consumer confusion. (G| nour,
19 285-90; Trinble, 1Y 251-56; Treitz, Y 276-81); 73 Pa. Cons.
Stat. 8 201-2(4). The plaintiffs also allege that the Sal es
Group engaged in the unauthorized practice of law, in violation
of 42 Pa. Cons. Stat. Ann. 8 2524 and the UTPCPL, and that the
| nsurance Conpany Group and Attorney G oup aided and abetted the
Sales Goup in this unauthorized practice of law. (GIlnour, 11
291-92; Trinble, 1Y 257-58; Treitz, Y 282-83).

The defendants argue that to state a clai munder the
UTPCPL, the plaintiffs nust plead and prove the el enents of
common |aw fraud. The cases the defendants cite rest on
Pennsyl vani a case | aw that predated a 1996 anendnment to the
UTPCPL, changi ng “any other fraudul ent conduct” to “any ot her
fraudul ent or deceptive conduct.” 73 Pa. Cons. Stat. 8§ 201-2.
Si nce that anendnent, the Pennsyl vania Suprene Court has not
rul ed on whether plaintiffs nmust still plead and prove all the
el ements of common | aw fraud. The Court, however, need not rule
at this point in the proceedings on the exact requirenments for

stating a claimunder the UTPCPL. The Court concluded above that
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the conplaints state a claimfor fraudul ent m srepresentation and
civil conspiracy. The plaintiffs’ main theory for violation of
the UTPCPL is simlar to conspiracy and fraudul ent
m srepresentation. The Court also wll not dismss the UTPCPL
claims for lack of a pleading of reliance. Al though not ful sone,
the plaintiffs’ pleadings sufficiently allege reliance.

Because the Court found that the conplaints state a
claimfor violation of the UTPCPL under one of the plaintiffs’
theories, the Court will not at this time rule on the validity of

the plaintiffs’ other theories for UTPCPL liability.

10. Neqgligence Per Se

The plaintiffs claimthat the defendants’ use of non-
attorney sales agents to solicit the plaintiffs to purchase
living trusts and deferred annuities constitutes the unauthorized
practice of law, in violation of Pennsylvania |aw. They further
all ege that such violation gives rise to a claimof negligence
per se. The Insurance Conpany G oup defendants and defendants
Wei nstein and Pl aza argue that the negligence per se claimhas
not been adequately asserted. The Court considers negligence per
se to be a nmethod of proving certain elenents of a negligence
claim(i.e., duty and breach of the duty) rather than a distinct
cause of action. The plaintiffs have not nmade a negli gence

claim so negligence per se is inapplicable. The Court therefore
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dism sses the plaintiffs’ negligence per se clains against al

def endant s.

11. An Accounting

The plaintiffs in the individual actions have all eged
causes of action for an accounting. The Insurance Conpany G oup
def endants and Weinstein and Pl aza have noved to dismss on the
ground that an accounting is not a cause of action, but a remnedy.
The Court agrees and will dism ss the accounting count in the
three conplaints. The Court expresses no view as to whet her sone
or all of the information sought in the accounting count woul d be
avai |l abl e through di scovery or whether sonme formof an accounting
woul d be an appropriate renedy in this case if the plaintiffs are
able to establish liability.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: AMERI CAN | NVESTORS :
LI FE 1 NSURANCE CO. ANNUI TY ) MDL DOCKET NO. 1712
MARKETI NG AND SALES PRACTI CES :
LI TlI GATI ON )

Rel at es to:

G LMOUR v. BOHMUELLER, et al.
ClVIL ACTION NO 04-2535

TRI MBLE v. WVEINSTEIN, et al.
CVIL ACTION NO. 05-2101

BRENNAN v. WEI NSTEIN, et al.
ClVIL ACTION NO 05-3588

ORDER

AND NOW this 29" day of August, 2007, upon
consi deration of the follow ng notions:

A Motion to Dismiss Arended Conplaints in
Trinbl e and Brennan Actions filed by
def endants Brett Winstein, Esquire, and
Jason A. Plaza, Esquire (Docket No. 108 in
MDL-1712; Docket No. 63 in Cvil Action No.
05-2101);

B. Motion to Dismss Fourth Anended Conpl ai nt
filed by Plaintiff Gl nmour of defendants
AmerUs G oup Co., AnerUs Annuity G oup Co.,
Anerican I nvestors Life Insurance Conpany,
Creative Marketing International Corp., and
Anerican Investors Sales Goup Co. (Docket
No. 111 in MDL-1712; Docket No. 173 in Cvil
Action No. 04-2535);

C. Motion to Dismss First Amended Conpl ai nt
filed by Plaintiffs Treitz and Brennan of
def endants AnerUs G oup Co., AmerUs Annuity
Group Co., Anerican Investors Life Insurance
Conpany, and Creative Marketing International



Corp. (Docket No. 112 in MDL-1712; Docket No.
53 in Gvil Action No. 05-3588);

Motion to Dismiss Consolidated Arended C ass
Conpl ai nt of defendants AnerUs G oup Conpany,
Amer Us Annuity G oup Conpany, American

I nvestors Life Insurance Conpany, Creative
Mar keti ng I nternational Corporation, and

| nsurance Agency Marketing Services, Inc.
(Docket No. 113 in MIL-1712);

Motion for Judgnent on the Pleadings as to
Trinble’ s First Amended Conpl ai nt of

def endants AnerUs G oup Co., AmerUs Annuity
Group Co., Anerican Investors Life Insurance
Conpany, Inc., and Creative Marketing
International Corp. (Docket No. 123 in MDL-
1712; Docket No. 67 in Gvil Action No. 05-
2101);

Motion to Dismss Plaintiff’'s Amrended

Conmpl ai nt of defendants Brian J. Newmark,
Estate Pl anni ng Advisors Corp., Victoria
Larson, Diane Strope, Mary Chiavaroli, and
Kennet h Krygowski (Docket No. 133 in MDL-
1712; Docket No. 56 in GCvil Action No. 05-
3588) ;

Motion to Dismiss Counts I, Il and VIl of the
Fourth Amended Conplaint filed by defendant
The Patriot G oup, Inc. (Docket No. 167 in
Civil Action No. 04-2535);

Motion to Dism ss Fourth Anended Conpl ai nt
filed by defendant Bohnuell er (Docket No. 172
in Gvil Action No. 04-2535);

Motion to Dismss First Amended Conpl ai nt
filed by defendant Bohnuell er (Docket No. 64
in Gvil Action No. 05-2101);

Motion to Dismiss Arended Conpl ai nt of
def endants Brett Winstein, Esquire, and
Jason A. Plaza, Esquire (Docket No. 51 in
Civil Action No. 05-3588); and



K. Motion to Dismss First Amended Conpl ai nt
filed by defendant Bohnuell er (Docket No. 52
in Gvil Action No. 05-3588);

and upon consideration of the oppositions to the notions and
after oral argunent held on March 30, 2007, IT IS HEREBY ORDERED
that said notions are granted in part and denied in part for the
reasons stated in a nmenorandum of today’'s date as foll ows:

1. The notions of AmerUs G oup
Conmpany, Brian Newmark, Mary Chiavaroli, and Di ane
Strope are granted in their entirety.

2. The notions of AmerUs Annuity G oup
Co., American Investors Life Insurance Co.,
Anerican Investors Sal es Goup, Creative Marketing
| nternati onal Corporation, and |Insurance Agency
Mar keting Services, Inc., are granted as to the
RI CO clains of Jean Ryles, CGeorge MIler, Edward
and Goria Inferrera, and Evel yn Edwards, and as
to the clainms of negligent supervision, unjust
enrichnment in the individual actions, breach of
contract, professional negligence, negligence per
se, and an accounting. |In all other respects,
their notions are denied.

3. The notion of The Patriot Goup is
granted as to the clains of breach of contract,
negl i gence per se, professional negligence, and an

accounting. In all other respects, its notion is
deni ed.

4. The notions of Barry Bohnueller are
granted as to negligence per se, breach of
contract, and an accounting. In all other

respects, his notions are deni ed.

5. The notions of Brett Winstein and
Jason Pl aza are granted as to negligent
supervi sion, breach of contract, negligence per
se, and an accounting. In all other respects,
their notions are deni ed.

6. The notion of Estate Pl anning
Advi sors Corp., Victoria Larson, and Kenneth
Krygowski is granted as to unjust enrichnment,
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breach of contract, negligence per se, and an
accounting. In all other respects, their notion
i s denied.

7. The professional negligence claim
is also dismssed as to Ral ph Spangl er.

8. The breach of contract, negligence

per se, and accounting clains are dismssed as to
all the defendants.

BY THE COURT:

/sl Mary A MLaughlin__
MARY A. McLAUGHLI N, J.



